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XIV. 
Vol. page 


Exhibit 282--Copy of Exhibit 3 to State re- 
sponse to Plaintiffs' Interrogatory. 
Received in evidence at page 752, vol. 
II. Not Printed. 

Exhibit 284--School Site Standards. Marked 
for identification at page 796, Vol. II. 
Not Printed. 

Exhibit 285--School Building Requirements. 
Marked for identification at page 796, 
Vol. II. Not Printed. 

Exhibit 286--Planning Standards. Marked for 

” identification at page 796, Vol. II. 
Not Printed. 

Exhibit 287--Revisions to Planning Standards. 
Marked for identification at page 796, 
Vol. II. Not Printed. 

Exhibit 288--Addendum to Planning Standards. 
Marked for identification at page 796, 
Vol. II. Not Printed. 

Exhibit 294--"Understanding Fair Housing" 
Pamphlet. Received in evidence at page 
869, Vol. II. Not Printed. 

Exhibit 295--Mr. Sloane's Resume. Received 
in evidence at page 858, Vol. II. 

Not Printed. 

Exhibit 296--Filed Deposition of Anthony J. 
Girard. Marked for identification at 
page 877, Vol. II. Not Printed. 

Exhibit 297--Statement of Board of Regents by 
Dr. Clark 9-17-73. Received in evidence 
at page 918, Vol. II. Not Printed. 

Exhibit 298--Report of Board of Regents by Dr. 
Nyquist 10-10-73. Received in evidence 
at page 522, Vol. II. Printed at....... Itt 1703 


XV. 


Vol. 


Exhibit 299--Letter from Dr. Nyquist to Dr. 

Clark 10-23-73. Received in evidence 

at page 923, Vol. II. Printed at...-.-- Xi 
Exhibit 300--Document. Printed at.........-- III 
Exhibit 303--Letter dated 6-18-69. Printed 


BC nes wee 6 0 ble en's wie getline ctor eile! toile agai aaa: oei Le, RUE IIt 
Exhibit 304--Memorandum dated 3-6-64. 

Printed at..... bee caliente ene 6 Pe es er Iit 
Exhibit 305--Report dated 2-9-72. Printed 

Eagar any ee alie rigloe Ga: Bim ime 8 ah a Toe Nl le i Tit 


Exhibit 306--Copy of minutes of School Com- 
munity Advisory Committee dated 
3-9-72. Printed at.........--- fe eee mee Iil 
Defendants' Exhibits: 
Exhibit 8--Ethnic Census, East High School 
1966 to date. Printed at....-.---eeees preven ap U8 
Exhibit 9--Population Change, East High 
School. Printed at.........--- an arena eimiiee eee 
Exhibit 10--Census Tract Information. | Printed 
EE ak es ink coi ay ae cl coc Pee beck be eam ec le enlace IItl 
Exhibit 11--Census Tract Information. 
Printed at... ..ceense cence bie ew asin . 
Exhibit 20--Board of Regents Policy statement. 
Received in evidence at page 996, Vol. 
II. Not Printed. 
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+ YNITED STATES DISTRICT COURT 
Jury dexaand di 


D. C. Fors. eo. 106 Rev. 


Perens : nse | 
| 


TITLE OF CASE } 


veal ee For plaintiff: Sgt ceo ep tore 
“GEORGE ARTHUR, NORMAN GOLDFARB, — ‘ co is i eee 
“WILLIAM AND WIGHELMINA P. SEALES, Rte ann | pers pectin ci a ete P. i 
“JOHN MEDIGE, and THE CITIZENS aan ris is eae ee te Wea tae ee 
“COUNCIL FOR HUMAN RELATIONS, INC. | res, eG ey OC Bae ee tec 
“and NATIONAL ASSOCIATION FOR THE | sige ar ar ae ee et ee ee Te 
“ADVANCEMENT OF COLORED PEOPLE, a gan cp mon ee Bee if Se tn alle 
“BUFFALO BRANCH, j | CA Re eee 
cece nee etre eemtetnctenieceneenncme cnet en | ST i ilies scald acest alien 
Oe ee ee es a ieee aoe 
ah ee ; or a ight 
“EWALD Pp, NYQUIST, COMMISSIONER OF | of it a eon ihe’ 
EDUCAT ION {, THE BOARD OF REGENTS OF | me a i 
“THE STATE OF NEW YORK, JOSEPH MANCH, | A ES NT NEE aE ee 
“SUPERINTENDENT OF SCHOOLS _ OF THE i A Ae ES Lies 
CITY OF BUFFALO, THE BOARD OF re | Cede SUE ee aaj 
“EDUCATION OF THE CITY OF BUFFALO. _ | oe ee 
CSTANLEY M,MAKOWSKI, MAYOR OF THE CITY OF | ES, 
BUFFALO, and DELMAR L. MITCHELL ia TOU Mea EL eda oe atl ale 
RAYMOND LEWANDOWSKI, GUS FRANCZYK, __ . For delendent: Denekt: 41: “JaekSen 7a me 
ALFREDA W, SHOMINSKI, WILLIAM L._DAURIA, — 494 Masten—Avenue—— 
“JOS H_S._FORMA, MICHAEL McCARTHY, | _Buffalo;—New-York—14209—— | vie 
WILLIAM B, HOYT, GEORGE K. ARTHUR, ie ate ra te a. AN HL 
RICHARD F, OKONIEWSKI, HORACE C, JOHNSON, _ | Louis J. Lefkowitz //yseicie fy. en 
“JOHN A, RAMUNNO, ANTHONY M, MASTELLO, | Attorney General of the State of } 
DANIEL J, HIGGINS and WILLIAM A, PRICE, |The Capitol ._____.___-__-—- 
constituting the members Of Chew | Albany, New York 12224 Wee ey 
“COMMON COUNCIL OF THE CITY OF BUFFALO, | a Pee meen Ts ON a 
uy | Anthony Maney 9/140» PROSE See pre a 
GUO NG DR AUATSN e  eh | Corporation. Counsel_}- Pah dest Meco 
Mee cl eA St a pel ate 00_City Hall eg i 
ee er | 65 Niagara Square. ._____ 
Fe eae cease neta | puffalo, New York 14202 ____ 
ty ain <enennenennaaeniiea Ps dL Ses ne stall ee eld _ 


4 
\—. 


i ph ale : = | 
NAME OR ! 
STATISTICAL RECORD. | costs DATE RECEIPT NO. . 


sone if 


J.S. 5 mailed th Clerk Tr 0 of 

ee a ee one ae. U 81 7 At 

~3S._ 6 mailed | Marshal ae UBL, 
petty ee Tefal 2235 


Basis of Action: [Docket fee | | I aspod hirws ScD 3 
ivil Rights oy ee 


~peclaratory judgment 8 Niithess fees a | : i 
~—“{njunctive “yelier } naan ‘ i =m 
-Class—Action—— a = 24 any 
“Action arose at: Depositions _ NNR: bet 
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Docket Entries. 


SEORGE ARTHUR, NORMAN GOLDFARB, WILLIAM 
end WILHELMINA P. SEALES, JOHN MEDIGE, and 
THE CITIZENS COUNCII, FOR HUMAN RELATIONS, 
INC. and NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, BUFFALO 


BRANCH 


Plaintiffs 
“Ver ¢ 


EWALD P. NYQUIST, individually and as 
Commissioner’ of Education of the State 

of New York, THE BOARD OF REGENTS OF THE 

STATE OF NEW YORK, THOMAS M. BLACK, CARL 

H. PFORZHEIMER, JR., ALEXANDER J. ALLAN, JR., 
JOSEPH C. INDELICATO, M.D., KENNETH B. CLARK, 
HAROLD E. NEWCOMB, WILLARD A. GENRICH, EMLYN 
I. GRIFFITH, GENEVIEVE S. KLEIN, WILLIAM 
JOVANOVICH, MARY ALICE KENDALL, JORGE L. 
BATISTA, LOUIS E. YAVNER, MARTIN C. BARELL 
and LAURA BRADLEY CHODOS, individually am as 
Members of the Board of Regents of the State 
of New York, JOSEPH MANCH, individually and es 
Superintendent of Schools of the City of 
Buffalo, EUGENE T. REVILLE, individually and as : 
Superintendent of Schools of the City of “ies 
Buffalo, THE BOARD OF EDUCATION OF THE CITY OF i 
BUFFALO, FLORENCE E. BAUGH, SAMUEL E. SACCO, 

JOSEPH E. MURPHY, MOZELLA RICHARDSON, 

DR. MATT A. GAJEWSKI, LOUIS C. BENTON, i 
MICHAEL J. RYAN, JOSEPH D. HILLERY and 
MARILYN P. KAVANAGH, individually and as 

Members of the Board of Education of the City 

of Buffalo, STANLEY M. MAKOWSKI, Mayor of the 
City of Buffalo, and DELMAR L. MITCHELL, 

RAYMOND LEWANDOWSKI, GUS FRANCZYK, ALFREDA W. 
SLOMINSKI, WILLIAM J. DAURIA, JOSEPH S. FORMA, 
MICHAEL McCARTHY, WILLIAM B. HOYT, GEORGE K. 
ARTHUR, RICHARD F. OKONIEWSKI, HORACE C. JOHNSON,’ 
JOHN A. RAMUNNO, ANTHONY M. MASIELLO, DANIEL J. 
HIGGINS and WILLIAM A. PRICE, constituting the 
members of the COMMON COUNCIL OF THE CITY OF BUFFALC 


; 3 
CIVIL DOCKET Docket Entries. 


UNITED STATES DISTRICT COURT 


Jury demand date: 


pg Pent. De Civ-1972-325 


£ 
TITLE OF CAS ee 


GEORGE ARTHUR, NORMAN GOLDFARB, : 
WILLYAM AND WILHELMINA P, SEALES, ~~ 
JOHN MEDIGE, and THE CITIZENS = 
COUNCIL FOR HUMAN RELATIONS, INC, 
and NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, _ 
BUFFALO BRANCH, _ en 


Plaintiff | 


Richard Griffin, Esq. | 


2300 Erie County Bank Build; ! 
ild 
Buffalo, New York 14202 si: 


gett We aA Peter Bienstock 
"s — 1 Esq. 
he ——$—$—___—___— Puerto Rican Legal Deiense 


EWALD P. NYQUIST, COMMISSIONER OF SSS pacing ion Fund, Inc. 
EDUCATION, THE BOARD OF REGENTS OF eee Madison Avenue 


New York, New York 10016 


SUPERINTENDENT OF SCHOOLS OF THE 
CITY OF BUFFALO, THE BOARD OF Defend 
EDUCATION OF THE CITY OF BUFFALO. endants 
STANLEY M,MAKOWSKI, MAYOR OF THE CITY OF 


Robert D. Stone, Esq. 
RAYMOND LEWANDOWSKI, GUS FRANCZYK, ss ¢ Sie caer Department 
ALFREDA W, SGOMINSKI, WILLIAM 7 paupia.__ Aibeng hae eae Snes 

’ 


WILLIAM B, HOYT; GEORGE K, ARTHUR, PT aaa 

RICHARD F, OKONIEWSKI, HORACE C. JOHNSON, 65 Court co vies 
JOHN_A, RAMUNNO, ANTHONY M, MASIELLO, Buffalo, New York 1 
DANIEL J, HIGGINS and WILLIAM A, PRICE, Ee oo ee 4202 
constituting the members of the esli 4 

COMMON COUNCIL OF THE CITY OF BUFFALO, © G. Foschio, Esq, 


Corporation Counsel 
ny 1100 City Hall 


Buffalo, New York 14202 


ie — David Blasband, Esq. 
ne 110 East 59th Street 
New York, New York 10002 


STATISTICAL RECORD COSTS 
4 : i § Norman Rosenbe 
J.S. 5 mailed Clerk rg, Esq. 
Sotho it ; SUNYAB- North Campus,» f-” "| 


Amherst, N.Y. 14260 


JS. 6 mailed Marshal Amicus Curiae Par 

Paul E. Klein, Esq. gyi. (,uGe| 
N.Y. Educators Association 
50 Wolf Road 


4 
Albany, N.Y. 12205 | 


Basis of Action: 
Civil Rights 
_Declaratory judgment a 
ir puncte ive relier ck i | 
Cige 3 wil 2 a iT moss 
Adlion Brose at: 0” [Depositions | 


Docket fee 


Witness fees 
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Docket Entries. 


Civ-1972- -325 George Arthur, et | al. ve Ewald P. Nyquist, etc., et al. _ 


= | Date Orde 


DATE | PROCEEDINGS | Sedvant 2 
ae i =e nay yal ee matey aul ie eee Ren 

June_26 | Filed ‘Complaint. (no- process to. issue) _ fe al cat tegen ae ee ies 
4 “26 "Order to Show Cause why an order. “should _ ‘not. be entered_allow-. 
Es ee | ae take_ it gate ete wHenderscn, J vet...) 
o : 1/3/72 :7/10/72-granted ee oe ees __ | P1299 
a ane JS 5. made wd ies o urcu ai 
ps 27) Filed | Motion _ of Donald L. Jackson for permission to “file Amicus 0"... 
I ae “Curia in behalf of Defts.-ret.7/3/72 ; 7/10/72 denied ras: 
Juty 14 | ww. Oreer | granting Pltfs'. application to effect service of ‘summons 
: a & complaint and granting Pltfs' .application to commence tak= (|. 

. ae : ing of_ depositions, etc. -Henderson, J (notice. & copy. ‘to se | 
_Messrs.Schwartz, Lefkowitz, ‘Alb. ,& Manguso) _ is -130 


Aug 3 Le Defts'.,Nyquist & Bd. of. Regents, Affidavit & Notice of Motion! 


"to Dismiss Complaint-ret . 8/28/72 ~adj. 9/18/72 .9/25/72; 10/16/72 


3 |" Pltfs'.Notice of Deposition “Jdenied | —— 
(a Defts.,Joseph Manch & Bd.of Educ. ,City of Brio. ,wotice of 


Motion to dismiss class action, to dismiss action against 


i ect cies Wee d : : es 
| “Defts. , Manch&Bd.of Educ, ,City of ‘Bflo.,& for an order joining! 
certain parties-ret. 8/28/72 -adj. 79/18/72 .9/25/72 ; 10/16/72- denied 


Sept.13 dd Deposition of Doctor Joseph Manch (notice ” ‘to attys. J = in 
ef { 
Fp. 27 |" Order to Show Cause why an order should not_ be granted directing _ 
a Dept of HEW to make available to “pltfs copies of studies etc. . 
= it sae EE S ier gon ‘DI ret. 3/12/73-Adj, 2 weeks _ a cae asc! 
Mar, 2 | i 7k ice of Motion for order. “granting League _ of Women, ‘Voters. re 
to fiJe a brief as amicae curiae etc. ret. 3/19/73: ‘adi. i : as 


week 3/26/72 a - 
26 |Atty. Francis J. © formann, Jr. adv. Court “that amicus curiae soubht) 


by League of Women Voters has no opposition and Court granted _ 


motion for order granting» League of Women Voters to file a 


‘brief as amicas curias. On motion by Atty. eae oe 


concerning the order to show cause, for a 30 day adjournment 
to study material “furnished by HEW, the Court adjourned the 
‘show cause order t to 4/30/73-no appearance 


1 
at 
Apr. 2 | Filed Answer of State defendants ede coe oe 
Sees " Order that Leagues of women Voters « of_ ‘Amherst, et. al be he 
| 


Leave to file a brief as_ amicae curiae etc. Henderson DJ_ Loh ae 


Notice & Copies _Hessrs. Lefkowitz, Manguso & Offermann Fallion|_F-L 
20 UePLtrs, . Notice to take deposition of Deft. Arnold Gardner Sitar ae 


oe 5/30/73... ) ic ne 
ce ‘Continuation ‘Deposition of Dr. Jos. Manch taken 4/6/73. 


Court ordered that Govt. furnish “HEW, S Schedule A documents at Buffalo 


d for review by attys. for Pitf, Court adjourned _ argument on HEW| 


1 Sekedule B documents 16 5/20/73 no 
16” |Filed Order that IlEW make available for inspection by attys. for pitfs. _ 

7 eho mobo ‘itemized in attachment A etc. & | that. attys. be oe 
ae heard by | Court_on 5/29/73 as to matters. “set forth in ‘attachment| 
ee and any pepers submitted by_ HEW shall “be furnished to attys tor. 


ee ee party on or before 5/21/73. “Henderson DJ Notice & copies __ 


Jackson, Lefkowitz & Manguso oS oe ee 


35a USA response to Order to Show Cause 


a Court reserved as 
{led Response of the US to order for production of documents. 


amie et to show cause adj, 3 weeks ; adj. 7/16/73; ; after oral argumen 


uly 2 
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Docket Entries. 
George Arthur, Norman Goldfarb et al. v. Ewald P. Nyquist et al 


D. @ 110 Rev. Civil Docket Continuation € 
instead sobre ccd inten pe ae ei 

e Date Order 

DATE PROCEEDINGS Judgment X 


1973 ree cereale 
Nov. 19|Filed order that Govt. make available to Pitfs. the items listed in | F-146 


“Roeotnote #1 of opinion Nos. 2, 3, 4 & 8 and also provide the Ct 
“items 7 & 9-Henderson, DJ Notice & copies to Messrs. Griffin, 
_Schwartz, Jay, ‘Lefkowitz, Manguso, Elfvin. 2000 ___ 
BT ed Pltfis. notice to take deposition of Arnold B, Gardner Ch alae eps 
12-18-73 D Bie oe, ete La ee : 
De: ed order to show cause why an order should not be granted direct wong Fale 
| Deft, Ewald P, Nyquist et al to appear upon a deposition upon. ee 
es _.oral argument ret, 12-17-73-Henderson, DJ Notice to Richard Cee 
See: fF. Griffin, Atty. Gen. City of Bflo, Jean M. Coon & Corp,Counse)) 
les PT es a ss Te spaces a ae ee we Peet Moment oe 
2 OS ~ aifidavit of Defts. in opposition to the motion of_ Plt?t. seeking 
"to take oral depsotions of Deft. Nyquist & 2 named employees. |... 
ordered that interrogatories be served instead of depositions by __ 
i Pe i oe a ew 


G74 
fan, 16. Filed deposit ion of Arnold B. Gardner taken 12-18-73. Ee oe 7 le 
16 v | 


Schwartz, Jay, Lefkowitz (Mrs. Coon), & Manguso, and to ce. 


7 pltfs'. Notice of Appeal (copy mailed to Messrs. Lefkowitz | 
(Mrs. Coon) and Manguso, U.S. Atty. and to Clerk, CCA with 


i i 
" Plaintiffs‘ Interrogatories _ m eal Su | Wh 
eb g "Stipulation listing papers to be included _in_record on_appeal jt an 
20_| Pe nent original papers ,_docket entries and Clerk's certificate oj 
mn ed to Clerk, CCA _ 2 i = , 
Mar, 8 |Filed Deposition transcript of Eugene T. Rav idle taken 31-24-74 fo oe 
8| "Deposition transcirpt of Arnold B. Gardner taken 1-24-74 _ 
$ s Pi notion o add party defts, the Common Council of 12) 5 eee Gees 

uffalo & its members, ret. 4-8- 


f{ B a. es Lie oul eed 
Apr. 5\|Filed Deft, affidavit in relation to motion of Pltfs. to add deft. ae 


8| The Ct, directed Pltf. to prepare an order adding Tarty Deft. 


ant original papers returned from CCA... ______._____.... - — .—— 
ed ce i oint Motion to dismiss appeals and remand | __ 

—— o Dis : with directions to vacate as moot District {| 
's decision and order of 11/19/73, with gompeeal Of) 


O 
D2 P. Hays, U.S.C.J. endorsed thereon ———_—_—_____ Cues 
iled order that Common Council of City of Bflo._ kits members oe 
___ & Stanley Makowski & that they _shall serve their answers Hoe 
__within 20 days-Curtin, DJ, Notice & copies to_ Richard Griffin, | _ 


4 
‘Jean Coosa & Anthony Maueuso a 
¢ Filed Pltfs. supplemental interroga : : —) 


p n date for briefs. adj. to 7-1-74 __ ee oe a : 
ul 16;Filed defts., Joseph Manch, Bd. of Ed. & Common Council answer to complain 


r 
s' 


ial Filed Pltfs. notice to take deposition of Dr. Alice C. Brown & produce _ 
ee ( pecords: ou. 7-24-74. [ee hee Oe 


Filed deposition of Anthony J. Girard taken on 6-14-74 ce eS 
Aug. 12 Filed Pltfs. reauest to defts, to st apulate 2 oe 
£2) Pltfs. witness list. _ 


Sept. 


—WGeposition of James M. Connors, Joseph Nuscarella & “Alice i 
Ses Denes faken on 7-24-74 00 te 
30| Filed Deft,, Thomas D. Sheldon, Deputy Commissioner etc. answer od ads iene 


| interrogatories... Oe ay I ee si eae 
et i Filed stimulation of facta ee tt se, 


6 


Docket Entries. 


| 
DATE ' 


 k2T4..| Ce ee eee tt Te eee cies coupintalcil aeaeOnnLm 
Oet:..1-, Trial (non=jury.. begins_ a aeons Sle ae eee Se een ees 


SE eee nme ches ye a 


EC Aaeeonn a Lee cae ree ema eee ani amy ee 
10 \Trial continues. mies teks eal oh pecan vl Rallies teat 
______11 Filed Ct. Stenos. record of proceedings of 10-11-74, _ oma aes 

TRB th Ch Stenos:, record of proceedings of eer Cie yids 
16 " Ct, Stenos, record of proceedings Ol TOs a a Cai 


16 Ries greet Ct, Stenos, record of proceedings OF VO naa des hs 


16 Filed Dpeft,, Nyquist, motions and proof _________ ee 


7) Trdal cont... NO ; howl 


__18 iFiled Stenos transcript of proceedings of—10-8-74 Rac ON NES NSS Saige see ewes 
18 | "  Stenos transcript of proceedings of 10-10-74.. Belg eM i 
Bl etal eons Soe ar sic ve 
22 ‘Trial continued 
23 |\Trial_continued. mae sil 
“Nov. 1|Filed transcript of proceedings of 10-17-74, —————_——— ie X 
it " transcript of proceedings of 10-18-74. CEE if cabs hy 
ee transcript of proceedings of 10-22274) 


1 w transcript of proceedings of 10-23-74. _______ ie 
De Filed order adj. dates briefs are_due, pltf. brief due 1-13-75; | Feit 
_ deft._3-3-75 & pltf. 3-17-75-Curtin, DJ Notice & copies to... Ls 

{ 


—flerman Schwartg, Jean Coon, Anthony Gregory, Eugene Pant Sr eee 


— 


& Rachard Griffin . —_ 
“95 —t oaks ‘ ae 
~Jan._14 Filed Pitfs ' post trial brief. eee oe we a : : 


a Betas post triek Beiet oe far pitt. 
—___ 13] Return date for pitf's brief. No appearance for pltf._ 


Feb, _27| Filed letter to Judge Curtin dated 2-25-75 f rom Jean M. Coon asking | 


28] Fils er granting application of Atty. Gen. for more time to | F-1t 
briefs. Deft. may be filed on Sei7-15 pitts, feply?> of 
3-31-75-Curtin, DJ Notice & ‘copies to Herman Schwartz. Eu. Konica, _ 


aera 


“Mar. 17| Briefs. due. No appearances, Briefs have been received. ._¥__+____j___ 
a led post: tria] brief on behalf of defts. Nyqu ist & Bd. of Regents) _ 
___19| Filed post trial brief on behalf of City defts._ HAM a ee) 
‘Apr. 1|Filed letter to Judge Curt in dated 3-28-75 from Herman Schwartz _ | 


re extension of “time to file brief. Hi au nce es cae Ly a Samean 


1d Filed Pltfs. reply brief Ss th Min) 


—_ Ji |Filed Pltfs._renly brief. uh a 

ie 4B eturn dat aut or_pltfis. brief. Adi. to 4-14-75. submitted. OU 

16|Filed letter from HEW to Dr. Joseph Ma nch dated 1-3-75 re Schools _ 
Nes Oe i oe a oun : i Asi 

Filed Defts., Fwala B, Nyquist & Bd, of Regents proposed findings RO) avis 

SO he oc NEN ROS a 


27) Bet “date for proposed findings of fact. adj.to 6-2-75 Submitted. | 


June 5 Filed Pltfs.' proposed findings of fact and conclusions of law. | 
“July 2] Filed defts . Bwald B. Nyquist & Bd of Regents of tie State of N.Y). 


_.___7_| Return date for filing conc lusions_ of law by deft,--receive - ae I io 2 
Aue U7 PS order setting 9-12-75 for ora 1 argument at 10:00am-Curtin., DJ) 4 
J fetes & Copies Fe “Messrs,._ Schwartz, Koren, Gri ti n, Gregory | ___ 


‘ % Cann 
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| Docket Entries. 
| George Arthur, Norman Goldfarb et al. v. Ewald P. Nyquist et al. 


) C. 110 Rev. Civil Docket Continuation e 
L200 ee, Oe = i Ute tl SLA 7 


Date Order 


PROCEFDINGS Judgment No: 


DATE 
1975 
Sept. 5| Meeting of Court and Counsel ate gua see dual ACen aN 
~__18 | Closing arguments of counsel, Adj._ to 9-19-75 at 9:30am ___ 


cee aaa ee 


~—___19| Closing arguments by counsel. Submitted. __ tad Ne a en, 
nt Losing a7 eite judge Curtin dated J0-1-75 from Bichard Grittth. ble isla 
9| " pltfs, rebuttal memorandum _ AEN A SUT i 
Bel “led Pltfs. trial brief, reply brief, rebuttal memorandun & findings 
| 
Nar. 24| Meeting held. 4A iD 4-13-86 at 2:00pm for meeting ._————-—_- i 


Cj 
D 8) Filed letter dge Curtin dated 3-29-76 from Richard Griffin, 2 
aa ‘iled Pltfs. notice of motion & motion for leave to amend complaint | 


E 4-13-76 Eo v BU Een nN 
B ed Defts ‘Nyquist & Bd. of Regents affidavit _in_oppos ition to motion 


e 


___to amend co on mae hiimeersee 
ae "14| Pretrial conference held before Judge ot i ee 
i 27 | Filed letter to Judge Curtin dated 4-26-76 from Francis Offermann, 

27 - copy of letter to David J. Mahoney, Jr. dated 4-24-76 cn Sn I 
Mary C, Zaehringer as : . : ee 

* copy of State Finances of League of Women Voters of N.Y¥.State 
27 " copy of Leagues of Women Noters in Erie County Development i 


of Human Resources Sub-committee on Education Statement of 7 ana 


Position 1/69 
2d ® copy of motion for leave to file brief as Amici Curiae _ 
0 \Filed ord granting pltfs* meticn for leave to anend the summons art pele 
- ee “complaint and amending the title and article ¥ of the complai 
ard Griffin, Louis J. 


secs 


a ce : r : L e 4 ices 23 


2 ™ 


= KOM ane > 


oscuia ae! LA NES ss 
Filed Decision & der granting pltfs. motion to. amend pected p 


____ ete. -Curtin, DJ Notice & copies to Richard Griffin, Pouis J. 


. teslie TT 


: : Q 
30| Filed Decision & Crder that + pd. of Fducation, Supt. of Schools, | - 
ee & th Rd, of Segen have jolated the pltfs. 14th amendment T pons 
' oh oO eg QO -jon under the Law. by intentionally _ a 
sects rales ausing & maintaining the secregated school system ete, it as 
_ordered tha -he City & State defts, prepare plans to deserre 
he S. The proposed plans must encompass the staff severed 
ve student segrecation, All parties are eae 
to appear on S- 9-76 at 2:00pm. The attys, shall be accompanied 
by representatives of the agency defts,who are acguzi ated with]. 
the problems of preparing a plan, etc,-Curtin, DJ_ Notice & copies 
ea. Whe A Girard Git fin; Ruth Kessler Toch & Jean Coon, tor 7 ouis 
Lefkowitz and Anthony Gregory. & Frank sedita for teslie F + th 
‘Filed letter to Judge Curtin dated 5-18-76 from Ewald B, Nyquist. 
_"  Deft,, State Bd reply i 
" Deft,, City of Brbreply —_ cu Als 


——Sr Fd. shall issue_an OTSC to the Bflo Bd of Ed-reé SUNG =)» C= EMG USC 
week of 5-31-76, etc. A further hearing 1s ‘get for 6-21-16- 1) 

c.-Curtin, DJ Notice & copies to Richard Griffin, Lesiie——. 
______Foschio, Louis J _ Lefkowitz, Robert “Stone & David Blasband___ ee 
{led notice of appearance for_defts—,— Martin Barell, Willard A. RA Pea 
pulls ean con sea __ Genrich, Emlyn I. Griffit h,_Jos__Indelicato, William_Jovanow b Wal Mist Ninciee 
e Kendali, Genevieve S| Ki-in, Louis Yavner_by——— ER SeenON 


penne penewin Km Deutsch NS leat sok 
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Docket Entries. 


DATE | PROCEEDINGS Bas ae 
a 2OTG — oR - aed - _ — slr 
May_27 Filed Pitfs. motion & supporting statement . questing_that- the Courts. 
i immediatley enjoin the defts,_ from taking any steps at this a 


os time to implement the _so-calls ‘Buffalo Plan, especially as it |. 
| “purports to close East High School, etc. eran 


eee enn 


pa lriled order deferring pltfs. motion to appo int_a monitor. Pitfs, | F-1' 
es motion to restrain implementation of the Buffalo Plan will be ___ 


| heard on 6-21-76, Meantime Pltfs, are directed to present __ Ds eee 


their argonests & pruposals to the Commissioner on 6-1-76 _| 
eee! es ete,-Curtin, :J Notice & copies to Richard Griffin, Robert ulus 


| Guna1| "Notice of Anpeal of Defts. Martin C.Barelt-wetiays fe ——— ee aes 
ee i _Enlyn I. Griffith, Joseph C. _Indelicato, William _ 
| __CJovanavich,. Mary Alice Kenda evieve S. Klein and 

[ents 5 Yauner (copy mailed to Messrs. Griffin, Lefkowitz — Baca 
ak lg ete ae Athi Ste ee ond ala ee 


ries; CCA's Forms C and D mailed Nat tie 
| te te Blasband) : " 
2\ Filed Preliminary Remedy Proposal of The Buffalo Community Advisor 
Board for Bilingual Education, i 
May __19 \Heeting with counsel to submit defts. program of intergration, _ 
Plan is handed up to Court, Comm,_ Nyquist to have hearing week 
of 6-1-76, Ct, will then set hearing date week of 6-14-76 -s 
iled order making corrections in the Court's decision filed 4-30-76 | F-1% 
A : ; to Richard Griffi 


Stone, Louis J, Lefkaitz, Leslie G, Foschio & David Blasband, | 


Foschio, Louis J. Lefkowitz & David Blashand,_Rohert Stone 
ed order clarifying the Cts. 4-30-76 amending order. 
ual]_members of both the Bd. ef Regents & Bd. of Eduation were | —___ 
added to the lawsuit in their official capacities only-Curtin, ea 
____ Notice & copies to Richard Griffin, Leslie Foschio, Louis J. 
se Lefkowitz, Robert Stone & David Blasband ia 
a 14 |Piled Notice of Apveal of Defts. Ewald B, Nyquist, Board of Regents 
of the State of N,Y., Theodore M, Black, Carl H, Pforzheimer, _ 
Jr., Alexander J, Allan, Jr., Kenneth B, Clark, Harold E. 
eweomb, Jorge L. Batista and Laura Bradley Chodos (copy maile¢ 


to Messrs. Griffin, Stone, Foschio & Blasband and to Clerk, _ 
copy of docket entries; CCA's Forms C and D mailed to 


Mr. Lefkowitz, Albany) : 
| 1 Filed Defts., Barell, Genrich, Griffith, Indelicato,_Jovanovich,— 
io Kendall, Kle in & Yavner notice of motion f or _reconsideratio 
& modify it s (the Cts.) 2 decisions dated 4-30: 
2 6-14~76 | 
16 |Filed Defts, Barell, Genrich, Griffith, Indelicato, Jovanovich, 
_ Kendall, Klein & 
__ & modification, i 
16 |Filed letter ‘to Judge Curtin dated 6-15-76 from Robert D. Stone | 
an e Appeal of Yerby Dixon, et al. from action of the | 
ps “Board of Education of the City “‘Schoot District of the City of Buffal 
ins egard to racial imbalance and related subjects, 
iliiam A Price motion for T20 & affidavit in support 
attachments to deft ___ William Price motion for TRO _A-G____ 
attachment Northeast A‘’ternative D__ 
ryder denying TRO for Willi - _& 


Cant innad 
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CIVIL DOCKET CONTINUATION SHEET 
PLAINTIFF 


sonra one WRASSE 


DEFENDANT 
pocket NO. _1972-2325 
Sheet 
ocx 4 oF ss PAGES 


George Arthur, et al. Ewald-B. Nyquist, etc., etal 


PROCEEDINGS 


Filed order that pltfs. & defts., show cause on 6- coe 76 at ll: 00 FeL77 
A.M. why an.order should not issue granting intervenors', 
Community Advisory Board for Bilingual Ed. of Bflo, et al. 
to intervene in the action etc.-Curtin, DJ 

Filed Attys. for Intervenors memorandum of points & authorities 
in support of motion for intervention. 

Filed letter to Judge Curtin dated 6-17-76 from David Blasband 

" Deft., Wm. A. Price & Applic.nts for Intervention motion 
for a judgment declaring that he is a real party in the action 
& as such may fully participate etc. ret. 

Filed Deft., Nyquist, Bd. of Regents, Black, Pforzheimer, Allan, 
Clark, Newcomb, Batista & Chodos affidavit in support of 
motion to reconsider, . ‘ 

Filed order granting motion of Community Advisory Board For F=-177 
Bilingual Education of Buffalo, Lourdes, Agosto, 
individually & on behalf of her minor childred etc. to 
intervene etc.-Curtin, DJ Notice to Richard Griffin, 

Peter Bienstock, Robert Stone, Louis Lefkowitz, Leslie 
1 Foschio, David Blasband, Norman Rosenberg 
Filed order that the motion of the Buffalo Teachers Federation, F@17’ 
Inc, to intervene in this action as amicus curiae is 
granted etc-Curtin, DJ Notice & copies to Ricliard Griffin, 
Peter Bienstock, Robert Stone, Louis J. Lefkowitz, Leslie 
Foschio, David Blasband, Norman Rosenberg & Paul Klein 
iled order that William A. Price has leave to intervene in F-177 
this cause & made a party-Curtin, DJ Notice to Messrs., ' 
‘ Griffin, Bienstock, Stone, Lefkowitz, Foschio, Blasband 
Rosenberg & Klein ; ‘ 
Filed letter to Judge Curtin dated 6-22-76 from Zachary Wellman 
bet Pitfs. Plans for the Desegregat ion/ Integration of the Buffalo 


23 


24 


Public School System \ 
earing on plitfs. motion to restrain implementation of Buffalo Plan. 
‘ Motion by 3flo. Teachers Federation to intervene. Motion grante 
Motion by Community Advisory Bd. for Bilingual Education of 
: Buffalo, etc. to intervene, Motion granted. Hearing is adj. to 
6-22-76 at 9:30am ) 


24) - earing continued from yesterday. Deft., City of Bflo. Bd. of Ed. 
rests. Mr. Griffin makes opening statement for the pltfs. 
Adj. to 6-25-76 at 9:39am 

22 sing continues from yesterday with same appearances. Adj. to 
6-24-76 at 9:30am . 

25 jacaring continued from yesterday with same appearances. 

29 Hearing continued. from yesterday with same appearances. Hearing Adj. 


Hearing continued. adj. to tomarrow at 9:30am 
Filed Pitfs. affidavit of personal service of OTSCfiled 6-18-76 
on Richard F. Griffin, Norman Rosenberg, Anthony Gregory & 
Eugene Panfil on 6-18-76 
Filed pltfs. affidavit of service by mail on OTSC on Robert D. Stone 
& David Blasband 
iled pltfs. affidavit of service (personal) of OTSC on Robert D. Sto 
David Blasband & Zachery Wellman 
" pitfs. affidavit of personal service of order on Robert D.Stone 
David Blasband, Richard Griffin, Norman Rosenberg, Anthcny 
Gregory & Eugene Panfil 6-25-76 


| rantiniuoad 
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CIVIL DOCKET CONTINUATION SHEET Docket Entries. 


‘ PLAINTIFF DEFENDANT | j 
t 


i 1972-325 
George Arthur, et al. Ewald P. Nyquist, et alc neeree ie rp 


PAGE) OF PAGES 


PROCEEDINGS 


Decision on the hearing read by the court. Counsel to meet with _ 
the court on 8-17-76 at 2:00 P.M. to plan the next pro- 
ceeding. By 10-15-76 the plan for the 1977-78 school 
year is to be submitted. 

Filed Order appointing Community Relations Service of the Dept. 
of Justice (CRS) to assist in the implementation of de- 
segregaticn plan and to meet with representatives of 
defts. and plitfs. and to report to the court on 8-12-76-- 
Curtin, DJ (notice & cy. to Messrs. Griffin, Bienstock, 
Stone, Lefkowitz, Foschio, Blasband, Rosenberg and Klein 
and to Community Relations Service, Dept. of Justice, 
Washington, D.C. 20543) F-178 

uw foprds Revprdep- 55 tHansst ARS g8 Poke OLE PASE PL dr fet in 
Vetter dated 7-26-76 to Judge Curtin from Asst. Corp. 

Counsel Anthony Gregory 

Y Pltfs'. Memorandum in cpposition to motion of Regents 
Burell, Genrich, Griffith, Indelicato, Jovanovich, 
Kendall, Klein and Yavner for reargument and modification 

Meeting with counsel to clarify certain matters in Court's 
order of 7-9-76. 

Hearing continues from yesterday with same appearances. 

Trial is adj. until tomorrow 

Hearing continued. All counsel give closing arguments. Adj; to 

7-9-76 for Courts decision. 


Filed Notice of Appeal of Defts. Eugene T. Reville, Board of Edu- 
cation of the City of Buffalo, Florence E. Baugh, Samuel E. 
Sacco, Joseph E. Murphy, Mozella Richardson, Dr. Matt A. 
Gajewski, Louis C. Benten, Michael J. Ryan, Joseph D. 
Hillery, Marilyn P. Kavanagh, Stanley M. Makowski, 

Delmar L. Mitchell, Raymond Lewandowski, Gus Franczyk, 
Alfreda W. Slominski, William J. Dauria, Joseph S. Forma, 
Michael McCarthy, William B. Hoyt, George K. Arthur, 
Richard F. Okoniewski, Horace C. Johnson, John A. Ramunno, 
Anthony M. Masiello, Daniel J. Higgins and William A. Price 
(copy mailed to Messrs. Griffin, Bienstock, Lefkowitz 

at Buffalo, Lefkowitz at Albany (Attn: Jean Coon, Esq.), 
Stone, Blasband, Rosenberg and Klein, and to Clerk, CCA 
with copy of docket entries; CCA's Forms C and D mailed 

to Kr. Foschio) 

Filed transcript of proceedings of 7-28-76 

Mi letter to Judge Curtin dated 8-13-76 from David Blasband 

" Defts., Barell, Genrich, Griffith, Indelicato, Jovanovich, 
Kendall, Klein & Yavner reply brief. i 

" Hispanic Intervenors memorandum in support of motion for 
leave to take depositions. 

" order that deft., Supt. of Bflo Public School System F-17¢ 
show cause why an order should not issue granting 
intervenors leave to take depositions etc. ret. 8-17-76 
at 2:00pm-Curtin, DJ 

fled affidavit of Willard A. Genrich in support of the motion for 
reconsideration & modification of the 2 orders dated 4-30-76 

Meeting between counsel and court. 


Continued 
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PLAINTIFT 


DEFENDANT 


DOGKET NO. 197 2-325 


George Arthur, et al. Ewald P. Nyquist, etc., et al.|.. al 


PROCEEDINGS 


Filed Notice of Appeal of Defts. Ewald P. Nyquist, etc., The 
Board of Regents of the State of New York, Thomas M. 
| Black, Carl H. Pforzheimer, Jr., Alexander J. Allan, 
Jr., Joseph C. Indelicato, M.D., Kenneth B. Clark, 
Harold E. Newcomb, Willard A. Genrich, Emlyn I. Griffith, 
Genevieve S. Klein, William Jovanovich, Mary Alice 
Kendall, Jorge L. Batista, Louis E. Yavner, Martin C. 
Barrell and Laura Bradley Chodos, etc. (copy mailed to 
Messrs. Griffin, Bienstack, Stone, Foschio, Blasband, 
Rosenberg and Klein and to Clerk, CCA with copy of 
docket entries; CCA's Forms C and D mailed to Mr. 
Lefkowitz, Bflo.) 
2 Notice of Appeal of Defts. Martin C. Barell, Willard A. 
Genrich, Emlyn I. Griffith, Joseph C. Indelicato, 
William Jovanovich, Mary Alice Kendall, Genevieve S. 
Klein and Louis E. Yavner (copy mailed to Messrs. 
Griffin, Bienstock, Lefkowitz at Bflo. (Attn. Eugene A. 
Panfil, Esq.), Lefkowitz at Albany (Attn. Jean M. Coon, 
Esq., Asst. Solicitor General), Stone, Foscnio, Rosenberg 
and Klein and to Clerk, CCA with copy of docket entries; 
CCA's Forms C and D mailed to Mr. Blasband) 


2 se Pltf's. application for award’ of Atty's. fees and dis- 
bursements etc. ret. 9-13-76 at 10:00am 
31 " Defts., Nyquist, Bd. of Regents, Black etc. notice of motion 
for an order reconsidering & modifying its 2 decisions 
dated 4-30-76 etc. 
31 * etter to Judge Curtin dated 8-23-76 fromRichard Griffin 
‘ye meeting with Bd. of Ed. on 8-19-76 
Sept. " letter to Judge Curtin dated 9-1-76 from Supt. of Schools 
re integration of the staff of schools 
a! " copy of report of the Number of Schools falling in specific 
ranges of percent according to minority staff for75-76 and H 
16-77 é | 
13 _ Pitfs. application for award of atty's. fees & disbursements 
ret. 9-20-76. 
13 " 


letter to Judge Curtin dated 9-7-76 from Richard Griffin 
re Mrs. Coon's letter of 8-26-76. 
13 bh copy of letter to Michael Hernandez dated 9-1-76 from 
Peter Bienstock i | 
14 " Pltf's. notice of motion to establish and appoint a monitoring 
commission ret. 9-27-76, 
13 Pltfs. application for award of attys fees & disbursements. 
Adj. to 9-20-76 by consent. | 
Filed Notice of Appeal of Defts. Ewald B. Nyquist, The Board of 
1 Regents of the State of New York, Theodore M. Black, 
Carl H. Pforzheimer, Jr., Alexander J. Allan, Jr., 
Kenneth B. Clark, Harold E. Newcomb, Jorge L. Batista, 
and Laura Bradley Chodos from portions of orders entered 
4-30-76 (copy mailed to Messrs. Griffin, Bienstock, 
Stone, Foschio, Blasband, Rosenberg and Klein and to 


Clerk. CCA with copy of docket entries; CCA's Form C 
mailed to Mr. Lefkowitz, Bflo., Attn. Mr. Panfil) 
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Docket Entries. 
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er 


[PLAINTIFF DEFENDANT 


George Arthur, et al. Ewald B. Nyquist, et ai. 


CC LC CI 


NA PROCEEDINGS 

Filed certified copy of Stipulation and Order of CCA that the 

notices of appeal filed 6-1-76 and 6-14-76 are withdrawn 
w/o costs and attys'. fees and w/o prejudice to the re- 

newal thereof on or before 9-19-76; withdrawal and sub- 

sequent. renewal is w/o prejudice to pltfs'. current 


application for atty's. fees and expenses 


uy certified copy of Stipulation and Order of CCA that the 
notice of appeal filed 8-6-76 is withdrawn w/o costs 
\ and attys'. fees and w/o prejudice to the renewal 
thereof on or before 9-19-76; withdrawal and subseauent 
‘ renewal is w/o prejudice to pltfs'. current application 


iy letter to Judge Curtin dated 9-15-76 from Federation of 

' South Buffalo Community Organizations re extension of 
time in connection with your order. 

ain affidavit in response to motions for counsel fee by 
‘David Blasband for Deft. Regents Barell, Indelicato, 
Genrich, Griffith, Klein, Jovanovich, Kendall & Yavner 


20 "* Notice of Appeal of Defts. Martin C. Barell, Willard A. 
Genrich, Emlyn I. Griffith, Joseph C. Indelicato, 
William Jovanovich, Mary Alice Kendall, Genevieve S. 
Klein and Louis E. Yavner from certain parts of orders 
entered 4-30-76 (copy mailed to Messrs. Griffin, 
Bienstock, Stone, Lefkowitz at Bflo. Attn: Mr. Panfil, 
Foschio, Rosenberg and Klein and to Clerk, CCA with 
copy of docket entries; CCA's Forms C and D mailed to 
Mr. Blasbaud) 
20 Mi Notice of Appeal of Defts. Eugene T. Reville, etc., 
The Board of Education of the City of Buffalo, 
Florence E. Baugh, Samuel E. Sacco, Joseph E. Murphy, 
dozella Richardson, Dr. Matt A. Gajewski, Louis C. 
Benton, Michael J. Ryan, Joseph D. Hillery, Marilyn P. 
| 
| 


en 
iS) NS 
oO oO 


Kavanagh, Stanley M. Makowski, etc., Delmar L. Mitchell, 
Raymond Lewandowski, Gus Franczyk, Alfreda W. Slominski, 
William J. Dauria, Joseph S. Forma, Michael McCarthy, 
William B. Hoyt, George K. Arthur, Richard F. Okoniewski, 
Herace C. Jounson, John A. Ramunno, Anthony M. Masiello, 
Daniel J. Higgins and William A. Price from orders of 
4-30-76 and 7-9-76 (copy mailed to Messrs. Griffin, 
Bienstock, Stone, Lefkowitz at Bflo. Attn: Mr. Panfil, 
Blasband, Rosenberg and Klein and to Clerk, CCA with 
copy of docket entries; CCA's Forms C and D mailed to 
Mr. Foschio) 


20. Pltfs. application for award of attys. fees and disbursements. 
Adj. to 11-22-76 fro City & State defts. to make written 
responses 

27| Filed Deft., Bd. of Regents , affidavit for defts. in opposition 

to monitors. 

2r an ai affidavit of Eugene T. Reville requesting that a monitor 
not be appointed, 

27 Pitfs. motion,to establish & appoint a monitoring committee. 


Decision reserved. 


for atty'’s. fees and expenses--Returned to CCA - see entry 0%, 
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JiL DOCKET CONTINUATION SHEET 


‘LAINTIFF DEFENDANT 


OCKET NO _1972-325 


George Arthur, et al. Ewald B. Nyquist, et al. E 
r 


PROCEEDINGS 


Sept .30 Meeting scheduled but not held. Adj. to 10-1-76 

OGEL Meeting with Court. Buffalo Bd. of Ed. will file report with 
Ct. 10-/-76 telling what steps have been taken to comply 

| with July 9, 1976 order of the Ct. Report tobe filed 

by 2:00pm 

ie Filed City Defts. request for additional time to file further 
desegration plan 

14 Filed Pltf's. opposition to extension of time. 

14 copy of Summary of State Education Department Activities 
in the Buffalo Integration Effort Part I Overview 

18 i .. ™ Letter to Judge Curtin dated 10-12-76 from Peter Bienstock 
nh re not receiving ail papers. 

20 " order directing the Bd. to file with the Ct. the school F-181 
census data etc. They, shall complete individualy school 
community meetings in each elementary school by the end 
of Nov. 1975. Both Bd: of Ed.& State Defts. shall file 
bi-weekly reports with the Ct. for inspection etc- 
Curtin, DJ Notice & copies to Messrs. Griffin, Foschio, 
Stone, Panfil, Blasvend, Bienstock, Rosenberg & Klein 


14 Application by Bflo. Bd. of ‘Ed. for an extension of time to file a 
final plan. 
Nov. 4 iled Deft., Price, notice of motion for an order directing the Bd. 


of Ed. of Bflo etc. to compile & produce an accurate census 
of the racial composition of student enrollment erc, ret. 
11-15-76 
iy Court Reporter's transcript of proceedings on 8-17-76 
Deft., Price, motion for order directing Bd. of Ed. to compile 
& produce an accurate census of racial composition, etc. 


u 
4 
Adj. to 11-29-76. 


Pertinent original papers, exhibits, docket entries and Clerk's 
certificate mailed to Clerk, CCA 

Filed affidavit of Jean M. Coon for defts., Nyquist, Bd. of 

| Regents, Black, Pforzheimer, Allan, Clark, Newcomb, Batista 
& Chodos in opposition to applications for Atty'’s. fees & 
disbursements. 


22 iled affidavit in opposition to the awarding of atty. fees by 
Anthony Gregory, Attorney for City Defts. 

22 City & State Defts. to make written responses. Ct. received 
State response but not city response. i 

29 led affidavit of Herman Schwartz in response to affidavit in 
opposition to applications for Atty's fees & disbursements 
of Jean Coon 

29) Filed certified copy of Order of CCA granting motion of 


1 

| pltfs.-appellees to expunge the signature of Pltfs'. 

| attorney upon stipulation concerning the withdrawal of 

a notice of appeal relative to city defts. dated 8-5-76 

and filed 8-6-76 

29 Mailed letter to CCA stating that the certified copy of their 
| Stipulation and Order filed 9-20-76 re withdrawal of 

notice of appeal filed 8-6-76 and which they want re- 

turned per their letter of 11-19-76 is Item 59 of the 

| Record on Appeal mailed to CCA on 11-19-76. 
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CIVIL DOCKET CONTINUATION SHEET 
DEFENDANT 


PLAINTIFF 


DOCKET NO 


merece 


PROCEEDINGS 


ed letter to Judge Curtin dated 12-1-76 
affidavit cf Daniel R. Acker re attys’ fees. 
" affidavit of Richard F. Griffin in reply to affidavits of 
Jcan Coon & Anthony Gregory 
" affidavit of Norman Goldfarb on behalf of pltfs. re attys 
s 
sibane oath Ct. Application by pltfs. for attys. fees. Legal 
comments by defts. may be filed by 12-20-76 
| Filed Decision & Order stating the reasons for denialof the F-183 
| defts’, 8 Individual Regents, motion to dismiss the action 
| 


as to them etc,-Curtin, DJ Notice & copies to Messrs. 
Griffin, Lefkowitz, Blasbend, Foschio, Stone, Panfil, 
Bienstock, Davidson & Klein. 

13 Decision & Order filed 12-10-76, supplemental docket entries 
and supplemental Clerk's certificate mailed to Clerk, 
CCA : 

1 Filed order directing all parties to analyze & brief the Austin F-18 
case and Washington v. Davis, supra, as they pertain to 
this case etc. The Ct. directs that brief be submitted 
on or before 1-19-77-Curtin, DJ Notice & copies to Messrs. 
Griffin, FoscHo, Stone,Lefkowitz, Blasbend, Bienstock, 
Rosenberg & Klein : 

20 iled copy of the plan for the desegregation of the Buffalo 

Public Schools etc. 
30 _ "  Defts., Reville, Makowski & Members of the Bd. of Ed. 
etc. notice of motion to vacate or in the alternative 
to reconsider this Ct's. "Decision & Order"of 4-30-76 


ret, 1-5-77 
1977 
Jan. 3 Filed pltf's. motion to require inclusion of material in record on 
appeal ret. 1-10-77 
5 Filed Desegregation Plan in response to an order of the U.S.D.C. 
Western Dist. of N.Y. Buffalo Public Schools 
6 Filed Decision & Order that pltfs. are entitled to reasonable F-184 
attys. fees for their efforts. Attys. for the State & 
City defts. are to meet with pltf's. atty. & try to agree 
at a reasonable amt. etc. If they cannot they shall meet 
with the Ct. on 2-15-77 to set a hearing date-Curtin, DJ 
‘Notice & copies to Herman Schwartz, Richard Griffin, 
Louis J. Lefkowitz, Leslie Foschio & David Blasbend 
Bflo. Bd. of Ed.plan submitted to the Ct. Any brief or comments 
against the plan are to be filed by 1-19-77. Oral argument 
on 1-21-77 at 10:00am 
G .|Piled City Defts. notice of motion for an order vacatng the Ct's. 
injunction enjoining the sale of all schools closed by the 
Bflo.Bd. of Ed, in phase I of the plan & permitting the 
sale of School #83 to Kadimah School of Bflo. ret. 1-14-77 
Filed transcript of proceedings of 6-28-76. 


a 
13 Wy letter to JudgeCurtin dated 1-11-77 from Peter Bienstock 
re not receiving a copy of the desegregation plan etc. 
17 Transcript filed 1-11-77, supplemental docket entries and 
supplemental Clerk's certificate mailed to Clerk, CCA 
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George Arthur, et al. Ewald B. Nyquist, et al. bheet _ 
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DATE | NR. | PROCEEDINGS 
fives IS yay Gh in ferme biel) Has ui sell ct i 
fan. 10 | Pltfs motion for “order. "requiring defts. to include within 
| | record of appeal the transcripts & exhibits of all 
ru remedy hearings, etc. adj. to 1-17-77 
14 'Bd. of Ed. motion to sell school #83. Motion granted. 
1 Last day for filing briefs. 
soi | Filed memorandum of law for defts. WMyquist, Bd. of Regents and 
Regents Black, Pforzheimer, Allan, Clark, Newcomb, Batista 
| and Chodos 
24 Fited order, that the injunetion in the Ct!s. order of 7-9-76 is F-184 


vacated only to the extent that it applies to School #&3 
| & the sale thereof is approved-Curtin, DJ Notice to 
| Messrs, Griffin, Foschio, Stone, Lefkowitz, Blasbend, 
Bienstock, Rosenberg & Kiein 
26 Filed memorandum of regents Barell, et al. concerning the impact 
of recent Supreme Ct. decisions on the substantive decision 
| in the instant proceedings. 
Filed memorandum on behalf of pitfs. 
26 Vy memorandum of Law for Ctiy of Buffalo Defts. 
27 hy Pltf;s. comments uponCity Defts'. desegrefation plan dated 
i 1-5-77 and State defts' plan of 12-17-76. 
* Jetter to Judge Curtin dated 1-27-77 from Richard F. Griffin 


re scheduling of appearance, 


| 
| ae Notice of Appeal of Defts. Ewald P. Nyquist, The Board of 
| Regents of the State of New York, Thomas M. Black, Carl H. 
. Pforzheimer, Jr., Alexander J. Allan, Jr., Joseph C. 
Indelicato, M.D., Kenneth B. Clark, Harold E. Newcomb, 
Willard A. Genrich, Emlyn I. Griffith, Genevieve S. 
Klein, William Jovanovich, Mary Alice Kendall, Jorge L. 
Batista, Louis E. Yavner, Martin C. Barrell and Laura 
Bradley Chodos from Order filed 1-6-77 re payment of 
fees to pltfs'. attys. (copy mailed to Messrs. Griffin, 
Bienstock, Stone, Foschic, Blasband, Rosenberg and Klein 
and to Clerk, CCA with copy of docket entries; CCA's 
Forms C and D mailed to Mr. Lefkowitz, Bflo., Attn. Mr. 


Panfil) 
15 Filed supplemental brief submitted by the City defts. 


Filed Decision & Order reaffirming the Ct's. 4-30-76 decision F~186 
A hearing is set for 3-14-77 at 11:00am for the proposed 
plan for the Sept., 1977 school term etc.-Curtin, DJ Notice 
& copies to Messrs. Griffen, Schwartz, Coon, Panfil, 
Blasbant, Gregory, McCutcheon. 
Motion to reconsider prior decision & order of the Ct. Submitted. 
| Filed order setting 4-4-77 at 11:00am for a hearing on the F-186 
| matter of attys. fees-Curtin, DJ Notice & copies to 
| Messrs. Griffin, Schwartz, Gregory. McCutcheon, Coon. 
| Panfil, Blasband, Carlisle, Davidson & Klein 


| ‘Notice of Appeal of Defts. Joseph Manch, etc., Eugene T. 
Reville, et¢d:,‘The Board of Education of the City of 
Buffalo, Florence E. Baugh, Samuel E. Sacco, Joseph E. 

| Murphy, Mozella Richardson, Dr. Matt A. Gajewski, Louis C. 
| Benton, Michael J. Ryan, Joseph D. Hillery, Marilyn P. 

| Kavanagh, Stanley M. Makowski, etc., Delmar L. Mitchell, 
(continued) 


| 


DC-111A (Rev. 1/75) 


f~ 
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CIVIL DOCKET CONTINUATION SHEET Docket Entries. 
sauculepai ‘ 
PLAINTIFF DEFENDANT 
pocket no. 1972-325 
George Arthur, et al. Ewald P. Myquist, et al. 
| PAGE ____ OF _____. PAGES 
DATE NR. PROCEEDINGS 


Raymond Lewandowski, Gus Franczyk, Alfreda W. Slominski, 
William J. Dauria, Joseph S. Forma, Michael McCarthy, 
William B. Hoyt, George K. Arthur, Richard F. Okoniewski, 
Horace ©. Johnson, John A. Ramunno, Anthony M. Masiello, 
Daniel J. Higgins and William A. Price from Order filed 
on 3-1-77 (copy mailed to Messrs. Griffin, Bienstock, 
Lefkowitz at Bflo. Attn: Mr. Panfil, Lefkowitz at Albany 
Attn: Jean Coon, Esq., Blasband, Stone, Davidson and 

and Klein and to Clerk, CCA with copy of docket entries; 
CCA's Forms C and D mailed to Mr. Foschio) 
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i he 1 9 1f i L 
UNUTED STATES DISTRICT COURT aa Ene eum 
——— 
FOR. THE WESTERN DISTRICT OF NEW YORK = 
_ enna PE SURAT A RR 


GEORGE ARTHUR, NORMAN SOLDFARB, 
WILLIAM AND WILHELMINA P. SEALES, 
JOUN MEDIGE, and THE CITIZENS 
COUNCIL FOR HUMAN RELATIONS, INC. 
and NATICNAL ASSCTIATION FOR THE 
ADVANCEMEN’ OF COLGRED PEOPLE, 
BUFFALO BRANCH, 


Plaintiffs, 
v COMPLAINT, 
a (yal 
EWALD P, NYQUIST, COMMISSIONER OF 1972-3 2RS 


EDUCATION, THE BOARD OF REGENTS OF 
THE STATE ©F NEW YORK, JOSEPH MANCH, 
MPERINTENDENT CF SCHOOLS OF THE 
CLTY OF BUFFALO, THE BOARD OF 
EDUCATION OF Ti CITY OY BUFFALO, 
Pefendants. 


Poa 


Oe AAT AN LTT IO OLE OLE LE LE 


L 
NATURE OF ACTION AND JURISDICTION 


4 


This ig a civil ection for declaratory judgment 
and injunctive reiief under Title 4Z, United States Code, 
§1933, et sed. Plaintiffs claim that defendants, while : 
acting, under color of state law, have ceprived the 


plaintiffo and their ciaes of rights guarenteed by the 


Fourteenth Amendmant of the United States Constitution 


‘ by creating, maintaining, permitting condoning aad 
é Ss Si PB , 


perpetuating racially sezregated mublic scheols in tne 
City of Buffalo end in the Puffalo Metropolitan area. 


Jurisdiction ie bssed on 28 UsScCe §§1343 and 2203 
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IL 


CLASS ACTICH 


sears seen ‘ 


Sek Hs Plaintiffs bring this acticn on their own 
behalf end on behalf of all others similarly situated, 
who are parents of children presently required to attend 
public school systems in the Buffalo metropolitan area. 
This class is so numerous that joinder of ail members 
is impractical, There sre questions of law and fact 
common to each member of che class and the claime of 
the reprecentstive plaintiffs sre typicel of the claims 
ef each member of the class. The representative plein= 
tiffs will fairly and adequately provect the interests 
of the elces. ‘The parties defendant bie acted or 
‘ refused to act on grouncs generally applicable to 

the plaintiffs’ class and therefore injunctive ard 


declezetory relief is eppropriate with respect to the 


clags ap a vhole. 


rut 


PLAINTIFFS 


DK A. The individual plaintiffs are citizens 

. of the United States, the State of New York and the 
County of Erie, and are parents of children attending 
public schcois in Buffalo end Buffele suburds, Plsine 
tiffs Cecrge Arther, Wiilias Seales and Wilhelaina 


Seales exa black; plsintiffs Normar Goldfarb end Join 


- Medige ars vialte. 
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ne.. B. The Citizens Council for sisal: tadavbonia: 
Inc., is a non-profit corporation organized under the 
laws of the State of New York and dedicated to the goal 
of a just society with equal cpportunity in education, 
housing and employment for all. Its mexnsers include 
many black end white residents of Erie Covaty with 
children in the public schcols chereof. 
DK— ¢, The National Aseociation for the Aévancezent 

_ of Colored People, Suffalo Branch, is a branch of the 
Heationel Association for the Advancement of Colored 
Peeple, It is dedicated to the goal of a just society 
with equai coportunity 1 education, houging ead 
enployment ne ite members intlude meny black | 
-end white residents of Erie County with children in 


the public echools thereof. 


Iv 


DEFENDANTS 


OL A. MNefendant BOARD OF EDUCATION OF THE CITY 
OF BUFFALO, NEW YORK (hereinafter referred to a6 "the 
BOARD") establiehes policies, practices, custems and 
usages which are applicable to the governance of the 
gublic echool system of the City of Buffalc, New York, 

GL B. Defendant JOSEPH MANCH has been aprointed 
by the BOARD as Superintendont of the school system 


of the City cf Buffalo, New York, cad ae such ha is 


the chief executive officer of the eyston. 


Sue 
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PAGE FOUR 


Die C. Defendant SECSHTS OF THE UNIVERSITY 

OF THE STATE OF NEW YORK (hereiz nefter referred to 

ae “the REGENTS") esteblich the policies, practices, 
customs and woage3 which are generally applicable 

to public school systems in the State of New York. 
The REGENTS are charged by Lew with plenary pover 
cwer the cperaticn of the echsols of the State of 

New Yorn, including the selection of sites for school 
construction. The RUSENTS are charged with an 
affirrative constitu.tonal duty to exercise their 
powers 60 a6 to afford equal educstional cpportunities 
to all citizens, including the plaintiffs and the 
represented class. 

DK D, Defendant EWALD P; NYQUIST is the 
chief executive officer of the State iducatioa 
Department, appointed and serving at the pleasure 
of the REGENTS, and ae such has generel superviéory 
powers tc implement the policies of the RECENTS 


end other lews of the State of New York epplicable 


thereto. 
Vv 
RACTAL % SECREGATION _: N_THE 
BU BUFFALO ) PULLIC IC §CROG: CLS 
Ho] A, At present and for uany years in th 


past the Buffalo public school system haa beca 
chevacterized by « high and incre 1 degrea of 


racial separeticn. in Janusry 1954 a report “or 


esanenvenile — 
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the United States Commission on Civil Rights 
-oneluded that Buffalo had perhaps the worst problem 
_ of segregation in New York State because it had more 
children in segregated schoole than anywhere else in 
the State. Civil Riehts USA’ - Public Schools = 
Citice in the North and Vest - Buffalo, pe 1 (1964). 
Since then the segregation hae increased, Ethnic 
cenauses of the racial and ethnic ccupesition of 
the Buffalo public schools in recent years show 
that che greporticon of black and Spanish surnamed 


children in tha Buffele public sachoois haa been 


tieing: 

BLACK SPANISH SUPNAMED OTHER 
196465 ; "4 573 943 47,377 
197 i~72 27,136 1,614 39,487 


These minority chiidren have seen concentrated in 
facially segregated schcols, In 1965 twenty-one 
elementary schools were racially identifieble as 
black schools with fourteen of these scticols having 


96-100% black pupils; in October 1971 twonty-six 


aan ee ene 


achools were racially identifiable as bleck schoois 
with seventeen schools having 26-100% black pupils. 
In edditica, Clinton Jenicz High School had a black 


student populstion of 96,€% in 1956 and 92.37% ar 


~ 


1971; Fillmore Middle Scheol had a black student 
population of 42.4% in 1966 and 74.0% in LE71; 


Genesea Runbolds Junior High Schocl hed e black 
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student population of 31.5% in 1966 and 76.4% in 
1973. Summarizing this development, defendant 
NYQUIST Geciared in a letter to a merber of defendant 
BOARD dated Janusry 24, 4972 that "segregation is 
_mere severe in Buffalo now than it was seven years 
» [when defendant NyQuistT's predecessor ordered 
integration of the Buffalo schools}, with over 20 
schools 90% of more black and 29 cckeols 90% or mere 
white.” 
Cs B. \rhe teaching staff in schools of the 
City of Buffalo contains a very email percentage 
ef minority teachers. In L971 tc was less than 10%. 
Minority representation et the sugervisory level 
pel yo}_4 even worse Such minority personnel are syetene 
 heali y sseigned lsrgely to the predominantly biack 


achools and contribute to the illegal end w meonstie 


tuttonal racial identifierility of such schools. 


DD at VI 


oe iy vacial isolation and segce ation is 
—- educationally detrimental to students in the Buffalo 


public actools, and denies them equal educational 
opportunity. Thus, in its 1°69 Restatement of 
Polis n Racial ond Sucial Class Zoolation in the 


Schocls, Gefendsat REGENTS found that the eliminstica 


fest A: AO et 


of racial aegregaticn in the schosis is necessary, 
es did the 1972 Report. cf the New York State 


Comaiesion on the Quality, Cost end Finsn 
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of Elementary and Secondary Education (The Fleischmann 
Commission). These reports confirmed what defendant 
NYQUIST's predecessor, JAMES E, ALLEN, found in 1965 
when he ordered defendant BOARD to submit a plan 


for the progressive elimination of racial separation 


by May 1965. In the Matter of Yerby Dixen, N.Y.St.Ed. 
No. 7470 (February 15, 1965). It was also reflected 
in defendant RECENTS' policy first set down in 1960, 


and moet recently reaffirmed on March 24, 1972. 


VII 


yey Such racial segregation is the direct result 


of pelicies, practices, customs, “and acts of cmission 
and commission by the defendants and by other govern~ 
mental agencies and units cf the City of Buffalo, 
State of New York and the United States, 25 more fully 
set forth hereinafter. Such governmental agencies and 
units have thereby denied plaintiffs and ether members 
of their class equal educational opportunity and 

have created, maintained, permitted, condoned and — 
perpetuated a dual and racially segregated systen 

of public scheels. : 

pu A, DEFENDANTS BOARD OF EDUCATIC:, The 


meena 


BOARD has permitted and intensified the sharp separation 
eveenee TOIT 


—— ore nee A (A 


Te ne 


of the Buffalo school population into racially identi 
a aC ees SRSA REO oa ey 


fiable schools. Instead of trying to substantially 
Spt ete ne 


reduce the racial isolation, it has adopted measures 
hte 


mel 


ee OL ACCC AECL EE AC 


with the purpose and/cz effect of increasing and 
cece LALO LATTE Ray. ~ 


crane cen ta tnt st OE LOLI OT COOOL AA ELLIS, 


ae eye a me oe sey Peg 
aperav-ting school sezrezstion by rece, es follows: 
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“le Aree ce “4 PAGE EIGHT 
ie NU Maen GUN wh a 
ot Bisley ean Tene oo 
pS che “ah ee ree: we als lo } wee 
mae Ay , ene 
che we he (a) In 1958 the BOARD planned a new 
oan ' guntor high school, to be known as Weediaya Junior 


? High School end located it in a black residential 
area, knowing thet the BOARD would have te exercise 


paentontas care in drawing the attendance zone Lines 


— 


e 


to avoid ite becoming an all-black ery “the 
junior high geneod was consezucted in 1964 and 
ceuld have been zoned to make it an integreted 
school. Instead the BOARD chose to adopt a plan 
that zoned it on a basis which the BOARD mew would 
make the school einost 100% black; the: plan chosen 
was ene of several that were proposed and wea the 
plen enouring the maximum segregation. 
ane (b) The BOARD is currently planning 
to construct a new school No. 59 ia en allebleck 
area. 
pes 2, The Board has created and maintained 
numerous epticnal areas which have allowed white 
children who reside in the attendance zone normally 
gerved by a school to transfer to other a 
Thus the majority of the student body at ouch 
: schools have become overwhelmingly black and 
ra yvaclaily identifiable as euch. Examples of such 
* schools are Woodlawn Junior High Schcol and 
Zlenentary Schools 16 and 17, Thus: 
a 


whe (a) Ina 1964 the boundaries of Woodicasn 


CH? 


Junior High Ss school were eatablished tc inchuce 48 


“. High Schsei began and has remained virtually 100% 


' to go te racially identifiable white schoels even 


- 
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substantial white residential area around Schools 16 
and 17. However, because residents of this area 
had previvusly been given options ef various kinds 


to attend largely white schools, Wood?awn Junicr 


af 
black e 


oo ! (b) The afcrementicned -opticnal ereas in 


at Eleaentary Schools 16 and 17 have allowed white 
residents of suck zones to avoid attending such 
schools, and as a result such elementary schools 
have remeined racially identifiable as black schools. 
awn’ 3. In addition to the cptional areas, 

and despite an alleged adherence to the “neighborihcod 


schcol concept", the BOARD allewsa white chiloren 


though such schools are not in their neighborhoods. 


For cxamole¢es 


bie 


Ane (a) White children residing in the 
School 16 district have attended other schools not 
only by exercising the formal option applicable to 
certain areas, but also by being permitted te transfer 
on an individual basis for such reasons as "social 
adjustment" ox "psychological problems", fehcol 16 
ie thas 85% black aleheugh located in a white resi- 
dential veas. 

inte (b) (1) The 4oard of Education has 


pemzitted white students in the Sest High School 


26 PAGE TEN 
Complaint. 
district to attend South Fark High School by offezing 
a Polish lenguage courve at South Park High School, 


g° 


> a cansiderable distance from their homes. No 


a Polish language couxsss were given at East High 
-§ckhool, which has renained 100% black, There is 
ae no valid tesson why the Polish language cennet be 
ae offered in East High School, thereby enabling the 
white stufente to attend their lneighbozhood school". 
Dawn (2) This trensfer policy was 
reaffirmed on June 14, 1972, when the RGARD voted 
to set saide a change in thio policy that was 
sought and preiiminesily instituted by the school 
adalnistratica te meet anticipated eriticiama by 
the United States Department of Health, Educatica 
and Welfaxe, The BOARD's action of June 14, 1972 
was based om an explicitly stated intent to permis 
white etudents to avoic having to attend East High 
Schsol. 
ae nae | 4, Despite imowledge of the gerious 
racial separstion and igolaticn in the Buffalo 
schools, ¢efendant BOARD has explicitly refused 
4 and failed to take actien to remedy this situ2tion. 
Ae the Fleischmann Commisaion conclucad, “nothing 
concrete has been dene to evercorra’’ Buffalo's 
yactal iscletion, "and given current ecemmunity 
attitude end lack of leadership, there te very 
5 Little resrou to expect that anything vill be 


done volwcerthye” (pe 444) 
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bn (a) (1) For example, in its January 1963 
report to the State Cammissicner on Education entitied 
"Recommendation for Achieving Quality Integrated 


Educetien in the Buffal» Public School," the BOARD 


promised that: it would convert Southside Junior 


High School into a Mid “-‘9ol; the ROLRD's staff 
would “be directed to deveiop a plan for the use of 
this building (Woodlawn Junior High School) without 
maintaining ite presently segregated character; and 
the BOARD would previda "a plan either to integrate 
East {High School] oz to distribute ite pupila 

among the other seccndary schools will be davelopes 


when spece f wen this possible." 


S bak dus © 
aie is i. (2) None of this has Leen done: 


te 


pero dy 
a 


Southside Junior High School has ast beet converted 
4nto a middle school which would have increased ¢ ¢ 
percentage of black studeuts to 30..; instead the 
BOARD hae acted to reduce the number of black pup'.» 
attending Southside Junior High Schcol from approxi~ 
mately 20.7% in 1959-70 to 16.7% in 1971-72. Nothing 
has been done to integrate Woodlawn Junior High School. 
“Ske BOARD has not acted to create or implement 2 plan 
either to integrate Zast High School or to distribute 
its pupils among the cther secondary schools. 

Jal (b) In 1967, defendant MANCH eppointed 


yet 


an Advisory Council on Tategration, which wes aeked 


te propose weys to intagrate the Buffalo public echcoole. 


B.. 
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The Advisory Council] made twenty-elgnt recomnendations, 

but only one of these was stogted.” hy The pew A(X) 
ine en ae Naiig ak &) Defendant BOARD has been ordered 

to integrate the Buffalo public schools by defendant 


ee - NYQUIST and his predecessor many times eince February 


15, 1965, when an order was entered in The Matter of 

Yerby Dixcn, supra. | There the Commissioner found 

that the NE oe system was racially segregated. 
[tte BOARD hes neverthelecs refused to adopt any 

adequate plan though many have been suggested. As 

a token, the BOARD has epproved a Limited desegregation 

plan that it adepted in.1966, despite the fact that ~~ 

the plan cennot be implemented because the Buffalo 

Connon Council kas refused to fund the building of 

middle echools that are necessary in order to carey 

out the BOARD’s desegregation plan, That minimal 

plan itself Lintts desegregation to prade levels 5 

and above, even though educatienal experts believe 
desegregation must begin in the early grades. More=- 

over, sack plan, as implemented, limits transportation 


of students to blacks, and almost exclusively to 


those in grade 6 and above. | 


jak (b) The most recent order from the 
Gina bekonen's office was on January 24, 1972, At 

a regulary necting on March 22, 1972, the BOARD voted 
to refuse compliance with this order and informed 


: defendant WYQUIST that it cculd not produce a plan 


for the dececregation ef the Buffelo public gscncols 
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by April 1, 1972, as he requested. On the same day 
the BCARD refused even to consider a report made 
to the BOARD by the Advisory Pianning Council on 
Desegregscion containing a plana to desegregate the 
Buffelo public school system, but voted merely to 
receive and file such report. In addition, and 
at the same meeting, the BOARD approved a resolution 
that the BOARD, as presently Lecueleatad. is opposed 
to eny form of forced compulsory transport for 
purposes of integration. 
es 6. Defendants have never made 
an attendance area change that invoived assigning 
students from a majority white veatddctind area to 
a majority black school, even though some white 
schoels have a student population in excess of 
capacity while some black schools have a population 


of leas than capacity. 


“yw iB, THE COMMON COUNSZL OF THE CITY OF 


BUFFALO is the legislative organ of the City, and 
determines the budget of the Buffalo public schools. 
It has consistently performed acts of omission and 
commission and adopted policies and practices with 
the purpose and/or effect of creating, maintaining, 
condoning, permitting and perpetuating a racially 
segregated schoo} eystem in Buffalo. 


peans hur a, In July, 1968, the Commen Council 
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a city ordinance which had the purpose and effect 
of preventing the use of portable classrooms in 
the City of Buffalo. The use of such classrooms 
was stated by defendants MANCH and BOARD to be 
essential to the reduction of racial segregation 
by providing classroom space for black pupils at 
predominantly white schools. The amendment was 
passed for the exprese purpose of preventing such 
use, end was heid uncenstitutienal in August, 1968 
under state law. _ 
cp “BZ, The plan adopted in 1966 by defendant 
BOARD for reducing racial isolation in the Buffalo 


schools is and was dependent on the planning and 
devel. ent of integrated middle schools and come 
vrehe ive high schools. The COMMON COUNCIL has 
steadily refused to provide funding for such 
planning and development, with the purpose and/or 
effect of preventing or impeding the reduction of 
raciel isolation. 
» purr 3. The COMMON C@UNCIL has refused to 
(fulfill s comnitment]made in the Model Citics 
application by the City of Buffalo to create a fair 
-. housing law covering owner-occupied, twoefemliy —— 
: housing, euch housing not being covered by the 
State law. This type of housing comprises the 
bulk of available rental housing in the City of 
Buffalo. The COUNCIL's refusal co honor ita 


counitmenc tes resulted in continued racial 
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containment of blacke to prescribed residential 
areas, as wore fuliy set forth below, and in the 
conteinzent of black children in the racially 
identificble black schools in said residential 


N ereas. e .. po £N. 


LAS 


paw tt "oI 1972, the CORON COUNCHL voted 
te express its opposition to the transportatica 


of pupils to achieve integration. - 
4 


aut? 


ay ae 


oe o peace CG. 1. FRANK A. SEDITA is the mayor end 
chief executive officer of the City ef Buffalo 
and appoints the members of defendant BOARD OF 
EDUCATION. In Pebruary, 1972, Mayor SEDITA 
proposed the appeintment of Mru. Carol E. Willians 
ae : to £111 an exist 'ng vacancy on defendant BOARD. 
Jn proposing Mrs. Willians' appointment, the 
Mayor stated that the appointment affirmed his 
position against szossebuesing. The appointment 
of tics. Wiliiams to che ceven-member BOARD broke 
a deadlock on the issue of cross-bussing and on- 
the nature of defendant BOARD's respense to the 
Coumissicner's order for a desegregation plan. 
The propose. of Mra. Williems' name came on the day 
after the Advisery Planning Council on Desegregation 


published its report, in which it suggested the 


use of cross~busting as a merns of elimineting 
racial icbelance in the Buffalo Public Schools. 


Mrs. Williems has since been appointed to the 


BOARD end hes opnoced any type of bus trensnertation 
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for the purposes of integration; she voted for the 
BCARD’s actions at the March 22, 1972 BOARD meeting 
noted above et {VII A.5. (6). 

> wees 2, Mayor SEQZTA deleted fzon the 1972-73 
Cepital Budget funds requested by the BUFFALO BOARD 
for constructicn of two middle schools which, a6 
noted above in SVil B.2, are essential to the Limited 
desegregation glen edopted by the BOARD. 


aah 
yt D. 1. THE MUNICIPAL HOUSING AUTHORITY OF THE 


CITY OF BUFFALO ("MHA") has condoned and enccurvaged 
segregation in housing, and hes thereby produced and/cr 
contributed to school segregation. In 1959, the State 
Comission on Discrivinaticn (now known 2s the State 
Comission on guman Rights), found tnat until 1950, a 
when 2a state law forced its sbandenmcnt, racial sspre= 
gaticn wae the policy cf the MHA. Ia pursuence of 

such pelicy, sai? Min explicicly identified aad 
cegregated housing projects by race, by s2lecting 

sites end essiening ctensnts by race, The effects of 
such policy stili continue. 

yt 2. Defendant BOARD and the COMMCN COUNCIL, 
MBA, aac Mayor SEDITA were and ere aware of the extent 
of residential vacial segregation in the City of 


Buffalo. They have rev 


etheless adopted policies 
ené practices in matters effecting the Buffalo pwolie 


schools which peruitcea the schorls to reflect and 


incorsuzate euch residential racial segregation, 
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thereby and inevitably waking the schools racially 


segregated, 


D KE. AGENCIES OF THE STATE OF NEW YORK have 
performed acts of cuission and commission with the 
purpese and/or effect of creating, maintaining, 
condoning, permitting and perpetuating a racially 
segregated schocl syste in the City cf Buffalo. 

yy — 1. In 1969, the New York State Legis 
lature enacted Chapter 342 of the Laws of New York, 
amending §3201 of the State Education Law. Chapter 
342 orohibitec state education officisis and appointed 
boards from assigning students, of establishing, re- 


2 


organizing oz melataining school districts, schcol 
zones ox attendance units, fer the purpose of achleving 
wecial equality in the schools. This act wus dellbere 
ately designed to prevent desegregation of the New York 
State public schocis, anc was held unconstitutional 

by & three-judge court in Lee v. Nyculst, 318 F.Supp. 
7i0 (1970), afZ'd, 602 U.S. 935 (1971), on the ground 
“that it involved che State in racial discrimination 


and imperniseible racial classifications. 

{ Ay: \at hog 

ae es 8 a 3. Defendants REGENTS end NYQUIST and 
yL Qs 


other egencies have approved the construction of 
schools, such es Woodlawn Junior Wigh School, which 
chey well knew would parpetuate md premote racial 
seyregation,. 

yen 3. Said defendsats and state agencies 


ove failed te exexeise their gewers to reuuira the 
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City of Buffclo and jefendant BOARD’ to reduce the 


racial segregation in the Buffale schcol system, 
even though state officials were aware of the extent 
of such segregation and all gedly deplored it, knew 
such segregatior was becoming more eevere, and knew 
that 3ocal officials had done and would do nothing 


to xeduca such segregation. 


pic- F, ‘THE FEDERAL GCVERNMENT, through its 
agent, the Federzi Housing Avi thority, ("FHA"), has 
performed acts of omiszicn end comaission with the 
purpose and effect of creating, maintaiaing, condoning, 
permitting aad perpetuating racial segregation in 

the Buffalo schocis Since 1930, the THA has f£08- 


tered and enconsagad («2 dJevelopnent of residential 


reeltore, lending agencies and others, in restricting 
and coateining black pecsors within certain residential 
areas; by vrefusiny Financing Co housing that was not 

jr; racially and socially homogeneous and "harmonious" 
areas; ance by encouraging restrictive covenants. 
Although suck prectices occurved some yeare past, 

these effects continue, and the THA has nce taken 
significant steps to undo the impact of such policies 


and grectices. 


ViIL 
oe "y valid educational cr other goals are 


gorved by therciicles, practices, ana acts ef comnission 
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be served by others school attendance azea configurations, 
or alcernative forme of organization, which do not 
produce the raciai segregation and denisl of equal 


educationsl cppoxtunicy existing in the Quifaio public © 


schools. 


IX 


RAGIAL SEGRECATION IN THE PUBLIC 


SCHOOLS Of THE “SUFTALS (etre CECLITAN 
~ AREA 


K 


gh’ The City cof Buffaio and the cities, towns 
and villages surzounding it in Erie County (herein- 
after called “supurbs"}) are bound cogether by a 
community of intereet which makes it appropriate to 
consizer them ss constituents of one comunity 
(hereinefter called “the Areal}. Residents of the 


r 


subarhs work iv Evéete and vieeeverses the Department 
of Labor consicers the Area as a single labor wavket, 

and the United States Department of Kousing end Uxoan 

Development considers the Azea to be a singie housing 

market, Meany governmental functions aze performed 


on €. county level, including but aot Limited to 


welfare, mental health, the librezy, parks end water 


end sewer facilities. Politica’ sepresentation on 
: aational, state and iccal levels cuts zcross Buffalo 


" 


and the suburts, Sccial, cultural, athictic, educas 
tione’ and recreational activities are siuiiarly 


county and Arecacwide, Tne Niagara Frontler, and 


especially its arie County component, ig thus a 
slesely iatesvates econecic, eocial anc poveraszentel 
entity. 
* ° a + @ ae ; 
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X 
ae k 
ee This community of interest emong the cities 


sa towms of the Ares extends to educational matters 

ag well. Numerous ccoperative arrangements exist 

among the varLous schcol authorities in the Area on 4 
wide renge of matters, including many and sometimes all 
the school districts in the Area. These have included, 
anong others, attendance in the Buffalo vocational 
schoois by children from the suburbs; attendance at a 
school for deaf and otherwise handicapped chiidres at 
the E. J. Meyer Memoxial Hospital and Childven's Hospital 
in Buffalo; and attendceace in certain Amherst schools 
by children residing ja Buffalo whose parents are able 
to pay tuition for Chen. In 1971-72, about 15,600 
pupils in Exile County attended elementary and secondary 
pchoels catside thais own schost districts, west of 
whom were tramspoxted by cue at wublic expense. In 
addition, grente for federal aid to schools have been 
Jointly presented by beth Buffalo end the suburben | 
dietricts. Further, muserous private schools in the 


Axes have pupils drawn from chroughouc the 4Axvea. 


a XI 


blned 
aid 


A. Dezpita this eccnomic, social and educe- 
tional community of Anterest between Buffalo and the 


other public schocl c2stricts in the Area, no cooperative 


or other ervangemests have been made with respect Co 


ending the severe yecial iecletion end negregation of 
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children in the various public gchools in the Area, 
even though ccoperative arrangements for other purposes 
have been made. “This racial isolaticn is reflected 
in the following minority population percentages for 
1970-71 for a few of che suburban school aystems and 


tha City of Buffalo: 


Minority Whites other 
(Bleck and Spenish 
gurnaced) 
City of Buffalo 40.3 58.4 0.8 
Willidamsville 0.4 99.2 0.4 
Amherst Central 
High Sckrool 0.5 / oye. 0.3 
Sweet Rome 1.0 $8.7 0.3 
Hamburg OL 99.8 G.1 
Keamoxre C.3 99.5 0.2 
Wash Sexsce 0.3 99.7 ” 
De B. Racial isclaticn and separation in the 


Avee hee existed for many years. It has recently been 
inereasing aud can be expected to increase in the future 
gs the black populetion in Burfale continues to rise, 
“he Burtslo white popuiation deciines and the white 
suburbs population lacreases because cf state= imposed 
residential immobility of tne black pepulation. 

yike C. Defendanc REGENTS have found ane concludec 
that racial iselaticn denies the children affected 
thereby their sight to equal educational opportunity. 


This finding nas beer eeneurred in by othes aducational 
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experts. Tne Stace of New York has thus recognized, 
through its duly authorized egents and experts, that 
children sttending its public schools in a racially 
Jsolated setting are being denied equsl educational. 
oppostunity. 
XII 
poy A. The increasing racial isolation of the 
black and white childxen in the public schools of the 
Area, with ita consequent denial of equal educational 
opportunity, has been created, maintained, permitted, 
coadoned and perpetueted by the defendants and by 
other governmental egencies and units of the State 
ané federal government, who have engaged in various 
and numerous ects of omission and commission, including 
inter alia, housing agencies whose policies and practices 
keve served te contain the black population of the Area 
within the City ef Ewifste, As z& rasuit of thees and 
other acts, che district peundaries have served to 
prevent integratioa, end to maintain end pespetuate 
sz dual syste producing racial isoletion and the denial 
of equeleducational opportunity. 
Dal B. Defendants and other governmental agencies 
ard units have comzitted, inter ailia, the following acts 
o of omission und commissioa that have had the purpose 
and effece of creating, maintaining, permitting, con 
doning, and perpetuating racial isolation and segregated 
uchsol systems in the Area. 
Si 1, THE SUBURBAN SCHOOL DISTRICTS ksve 


acted to excluda black enlidzen and to maiateim tn 
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all-white school system as follows: 

by) \C— (a) In 1970 the Village of Wiliiansville 
enlarged its school board and elected board members 
pledged to exclude black children from Buffalo from 
the Williaxsville schools. Such action constituted a 
rejection of a ihe to admit 100 black children from 
Buffalo on a voluntary transfer basis. In April, 1972, 
che Williamsville Schocl Boaxd reaffirmed ite refusal 
to admit any such bleck students. 

DK (b) In 1972 the Sweet Home School District 
elected members of the school boerd pledged to vote 
against the adaiseion of any bleck chileren fron 
Buffalc. 

Ve (c}) Theae actions have been taken by such 
school boards and others in the Area despite (1) recom 
mendeticas by the Superintendents oi the Area that 
suck beards eace: inte cooperative arrangement? with 
the BefEeis schsote tm orcer ce acideve equei cducational 
oppertunity and veduce racial isolation in the schools 
in the Area; and (2} suggestioas by defendant NYQUIST 
end defendant REGENTS. 

0 (4) Suburban communities have performed 
gets of omiseion and commission with the purpose of ex- 
eluding blacks frou residing in the suburbs, thus 
cresting and reintorcing educationul segregation by 
containing the black population of the Area within 


the City of Buffalo. More apecificaliy, they heve- 
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De (1) adopted land-use practices including 
zoning crcinances which set winimum floor area Tre@ 
quirements and place sestrictions upen multiefemily 
dwellings; 

ie (2) failed or zefused to (a) establish locel 
public housing authorities, (b) adopt workeble programs, 
(c) authorize the use of federal rent supplements or, 
(d} take any cther action to permit the construction 
cf housing for sow and moderate income families; 

Die (3) failed to assure that those units of 
low aud moderate income houses that have been constructed, 
are made eavailsble to black citizens, with the result 
thet almost all such units are occupied exclusively by 


white citizens. 


DZ~ 2. THE STATE OF NEW YORK hae created, maintained, 


permitted, condoned and pernatuated a dual, schoo! eystem, 
racial isolation, and a genial of equal educationsl 
opportumicy, by the Zoliewing acts of sniasicn and 
commission. 

Te {a) it nas maintained echool dietxict bound= 
aries thet have enebied the local school districts 
outside Buffalo to keep the many area black children 


cut of the suburban achocls and to ecntain chen within 


the City of Buffalo. 


Dy (b) Bespite the longestanding racial sepé- 
ration between Buffalo and the suburbs, it has zefused 


to authorize defendant WVQUIST to erdes incegration 


ecross diatricc lines, or to take any actioa with 
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respect to scheol districts which would require or 
encourage them to enter into arrangements for the 
reduction of racial isolation. 

ie (c) The New York State legislature has 
eaveneiy deloted from the proposed state budget certain 
funds geslgned to enable districts to enter into 
cooperative arrang2rents to reduce racial isolation, 
even though it hae provided such funds in the past 
from 1965 threugh 1971. Such zefusal reflects the 
current attitude of the State of New York which is 
to take no steps te reduce racial 4solation or to 
increase equal educational opportunity, but instead 
to impede and block cfforts by stave adninistvacors 
who, in the exercise of their professional judgment 
end theix cathe to support the Constitution of the 
United Stetes, have sought to zeduce racial isolet Lon 
an? to increase intezration. 

» ae (d} The State’s efforts to impede and 
fvustuete efforts at reducing racial isolation are 
reflected in che enactment cf Ch. 342 of the Laws of 

1969, amending Edveation Law §320i. Said statute 
was struck down by this United States District Court 
for the Western District of New York in Lee V. Nyquist, 
318 F. Supp, 710 (1970), aff'd, 402 U.S. 935 (1971). 
That Court found chat the State of New Yoxr had 
engaged in en inparcissibie vecial classification, 
had “acecda(d) to local racial hostility’, and had 


become invrlved in tacial éiseriminetion because 
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“the New York Legislature has acted to make it more 


difficult for racial minorities to achieve goals 


that are in their interest." 


‘SiZ-  (¢) mae STATE OF NEW SORE has established 
local units of government and delegated to these 
units powers over land use and housing that have been 
utiljzed in a discriminatory manner as specified in 
paragraph XII 3B. 1.(d). Despite a stated policy of 
nondiscrimination in housing, the STATE has failed 
to prevent racial discrimination in housing by 
builders, state licensed real estate wrokers, state 
regulated lending institutions and the state-owned 
governmental units, 38 revealed by the Governor's 
Committee to Review New York Laws ard Procedures in 
the Area of Human Rights (1969) which declared: 
“yew York's laws and procedures have failed to prevent 
diseximinatory practices against the State’s minority a 
citizens. lLaten: acts of discrimination occur anc 
recur, often withove rel.ck for those discriminated 
against, or punishucat for those who violate the law." 
We (f) The State of New York has adopted a 
method of financing public schools that systematically 
disadvantages the buffalo public schools, and thereby 
denies them equal cducation opportunity. Since black 
people are least: able to move out of the City of 
Buffalo, see below, the suburban school dic. sicts 
will not admit such black students voluntarily, end 


the State of New York will not require or even cn@ 


courage thom to acmit euch ntudents ox permit its 
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agents to require or encourage them, black students 


ave the primary and permanent yictims cf such fiscal 
discrimination, 

A da (g) Defendant NYQUIST has approved the 
construction of schools outside the City of Buffalo 
with full knowledge that such schools were intended 
to and will enroll only white children. 

Be, \C_ 3, THE FEDERAL GOVERNMENT has participated 
substantially in creating, permitting, condoning, 
maintaining, and petpetuating « dual and segregated 
school system by the following acts of commission and 
omission: 

yee 1. Throvgh its agent, the Federal Housing 
Administration (FHA), it has financed and assisted 
the construction of new communities, subdivisions, 
and dwelling units in the Arca in a manner expressly 
designed to, and which has operated to, exclude and 
segregate black people. The FUA has accomplished 
the exclusion and segregation of black pe le through 
exclusive policies designed to establish cheiatiy 
and econonically homogenecus communities through 
the use of racially restrictive covenants, and exclu- 
sionary zoning ee, Alithovgh these policies 

“of racial segregation and exclusion have been nominally 
repealed, their effecta in the Area continue and FHA 
has failed to take any effective action to undo the 
effect of past discriminaticn. Furthez, new progrens 
administered by FilA such as those authorized by the 
Housing and Uzban Develorment Act o£ 1968, to subsidizes 


the purchase and xental of homen by low ard modexate 
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income families have operated to exclude and segregate 


black people by race. The FHA has failed and refused 
to prevent the construction of new homes in suburban 
communities reserved almost exclusively for white 
people and the confinement of black people to dwelling 
units, largely existing housing and rental units, 
within the City of Buffalo. Because vlack children 
are not permitted by state and local government to 
attend suburben schools unless they live in the 
relevant area, government participation in the creation 
and maintenance of residential segregation has contri~ 
buted to the creation and pernetuation of 2 dual and 
racially segregated school system. 

Vr B. A dispreportionate amount of low rent 
pitiite heusing constructed and operated with federal 
funds has been built in residental areas of minority 
concentration, thus perpetuating and reinforcing 
patterns of residential segregation, Urder the 

urban renewal program administered by the Federal 
Government, slack pocple have been distecated Ero 
their homes and ielocated in residential areas of 
minority concentraticn, thus perpetuating and 


reinforcing: petterns of residential segregation. 


XIIL 
ye No valid educational or other goals are 
served by the above policies, practices and acts 


of comission and omission, that could not equally 


be served by other district configuretions or other 


Have 
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alternative forms of organization that do not produce 


the segregation and denial of equal educational 


opportunity existing in the Area public schools. 


XIV 
HARM TO PLAINTIFFS 

Ch A. Racial isolation inevitably denies 
equal educational opportunity to black and white 
children. Defendant REGENTS have so found, as have 
numerous other governnental and expert studies end 
agencies, 

ping Os. Plaintiffs and members of their class 
are suffering irreparable injury from such zacial 
isolation and denial of equal educational opportunity, 
and have no adequate remedy at law. 


xv 
De Plaintiffs and other members of their class 
s 


have mede numerous demands on defendants to end the 


racial seg-egaticn described herein, but to no avail. 


oe 
sy XVI 
oy . Such segregation violates the equal protection 


clause of the Fourteenth Amendment to the Constitution 


of the United States, and 42 U.S.C. §1983. 


WHEREFORE, plaintiffs request this Court to 
order that: 


" 


L. Defendents end the racial isvlation in 


the public schools of the Area in a marmer consistent 
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with sound educational andi other considerations; 

2. Defendants be preliminarily and 
permanently enjoined from the vaxvious acts cf 
omission and commission that have created, main~ 
tained and perpetuated the racial isolation in the 
public schools of the Area; 

3, Defendants pay the reasonable costs 
of this action; 

&, Such other and further relief as is 


appropriate including reasonable attorneys’ fees. 


eee arrestee rath - nme 


caer nem + me ad 


Respectfully submitted, 


WILL GIZSON 
RICHARD F, GRIFFIN 
DANNYE HOLLEY 
EDWARD I. KOREN 
RICHARD LIPPES 
DAVID J. MAHONEY, JR. 
NORMAN ROSENBERG 
HERMAN SCHWARTZ 
832 Prudential Building 
Buffalo, New York 14202 
tel, WO. PS5-0645 ¢5~ 
ig DAVID G. JAY uf 
New York Civil Liberties Union 
1370 Main Street 
Buffalo, New York 14205 
Tel. Ne. $33-0946 


WILLIAM L. TAYLOR 

Center for National Policy Review 
Catholic University of America 
Scheol of Law 

Washington, D. C. 20017 


NORMAN CHACHKIN 
10 Columbus Circle 
New York, New York 
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Dated: Jie 
June 26, 1972 


47 
Defendants’ Nyquist and Board of Regents Affidavit and 
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UNITED STATES DISTRICT COURT 
FOR THE 
WESTERN DISTRICT OF NEW YORK 


GEORGE ARTHUR, NORMAN GOLDFARB, WIILIAM 
and WILHELMINA P. SEALES, JOIN MEDIGH, 
and the CITIZENS COUNCIL FOR HUMAN 
RELATIONS, INC. and NATIONAL ASSOCTATION 
FOR THE ADVANCEMENT OF COLORED PEOPLE, 
BUFFALO BRANCH, 


Plaintiffs, MOTION TO 
DISMISS THE 
-against- COMPLAINT 


EWALD B. NYQUIST, Commissioner of Fducation, 

THE BOARD OF REGENTS OF THE STATF OF NEW 1972 Cxvil 325 
YORK, JOSEPH MANCH, Superintendent of 

Schools of the City of Buffalo, THF BOARD OF 

EDUCATION OF THE CITY OF BUFFALO, 


Defendants. 


LL CC LN 


Sirs: 

PLEASE TAKE NOTICE that upon the annexed affidavit of 

Jean M. Coon, sworn to the 27th day of July, 1972, and upon the 
corplaint herein, the defendants Nyquist and Board of Regents 
will move this Court at a term thereof, Part 1, held in the 
United States Court House in che City of Buffalo, on the 28th 
day of August, 1972, at 10:00 o'clock in the forenoon of that 
day or as soon thereafter as counsel can be heard for an order 
@ismissing the complaint herein on the ground that the Court 
lacks jurisdiction over the subject matter of the action; and on 
the further ground that the complaint does not state a cause of 
action upon which relief can he granted either against the 
defendants Nyquist and Board of Regents or generally; and on the 
further ground that plaintiffs have farled to join, all proper 
parties to secure the relief demandedin the complaint; and for 


such other and further relief as the Court may deem just and 


Dated: Albany, New York Yours, etc. 


July 27, 1972 


LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

Attorney for defendants 
NyQ@uist and Board of Regents 


' The Capitol 
i Albany, New York 1222 
Telephone (518) 474-7138 


De/eudants’ Nyquist and Board of Regents Affidavit and 
Notice of Motion to Dismiss Complaint. 


Hon. John K. Adams 
Clerk 


United States District Court 
United States Court House 


Niagara Sauare 
Buffalo, New York 14202 


Herman Schwartz, Esq. 

Attorney for plaintiffs 
832 Prudential Building 
Buffalo, New York 14202 


Anthony Manguso, Esq. 
Corporation Counsel 
1100 City Hall 

65 Niagara Square 
Buffalo, New York 14202 
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UNITED STATES DISTRICT COURT 
FOR THE 
WESTERN DISTRICT OF NEW YORK 


co eee eet 


GEORGE ARTHUR, NORMAN GOLDFARB, WILLIAM 
and WILHELMINA P. SEALES, JOHN MEDIGL, 
and the CITIZENS COUNCIL FOR HUMAN 
RELATIONS, INC. and NATIONAL ASSOCIATION 
FOR THE ADVANCEMENT OF COLORED PEOPLE, 
BUFFALO BRANCH, 


Plaintiffs, 
-against-— AFFIDAVIT 
EWALD B. NYQUIST, Commissioner of Educstion, 
THE BOARD OF REGEN'SS OF THE STATE OF NEW 
YORK, JOSEPH MANCH, Superintendent of 
Schools of the City of Buffalo, THE BOARD OF 
EDUCATIOL. OF THE TITY OF BUPFALC, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF ALBANY ) Ss.: 
CITY OF ALBANY ) 

JEAN M. COON, being duly sworn, deposes and says: 

1. She is the Assistant Solicitor General in the office of 
Louis J. Lefkowitz, Attorney Ce eral of the State of New York, 
counsel for the defendants, Nyquist and Board of Regents herein, 
and is fully familiar with the facts and circumstances of this 
case. 

2. This affidavit is made in support of the motion to dis- 
miss the complaint herein. 

3. Plaintiffs nave commenced this action claiming that the 
defendants, acting under color of State law, have deprived 
plaintitce of rights under the Fourteenth Amendment to the Con- 


stitution of the United States by “creating, maintaining, per- 


2 a 


mitting, condoning and perpetuating racially segregated schools 
in the City of Buffalo and in the Buffalc Metropolitan area." 
Plaintiffs seek a judgment of this Court. ordering that the 
defendants "end racial isolation in the puklic schools of the 
area in a manner consistent with sourd educational and other 


considerations" and enjoining defendants from the "various acts 


of omission and commission that have created, maintained and 
perpetuated racial isolation in the public schoois of the aren”. 
» aro « « 
a _ ® ) 
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, 4. In their complaint, plaintiffs allege that the public 


schools in the city of Buffalo have a high and increasing degree 
of racial segregation. They allege that the proportion of black 
and Spanish surnamed children in the Buffalo school system has 
been increasing and that also the number of schools which are 
“racially identifiable" as black schools has increased and that 
the teaching and supervisory personnel who are black are few in 
number and are assigned to predominantly black schools. Plain- 
tiffs allege that the racial isolation and segregation in the 
Buffalo schools is educationally detrimental to students in the 
Buffalo schools and denies them equal educational opportunity. 


5. Plaintiffs allege that the racial segregation of the 


| Buifalo schools is the result of policies, practices, customs 


and acts of omission and commission by the defendants and by 
cther governmental agencies and units of the City of Buffalo, 
State of New York and the United States. Specifically; plain- 
tiffs allege that the Board of Fducation of the City of Buffalo 
has adopted practices with the purpose or effect of increasing 
racial segregation, through establishing attendance zones which 
ensure maximum segregation, by constructing new schools in all- 
black areas, by establishing optional attendance zones which 
allow white students to transfer out of integrated schools, by 
permitting students to transfer out of integrated neighborhood 


schocls for reasons such as “social adjustment" or "psychological 


jproblems", by permitting transfers for such optional courses as 


Polish language, and by failing to comply with recommendations for 
integration of the schools or to comply with the orders of the 
cetendant State Commissioner of Education to integrate the 
schools. 

6. Plaintiffs allege that the Common Council of the City of 
Buffalo, which is net a defendant in this action, has adopted 
practices and policies which further racial segregation in the 
schools, such as prokibieine the use of portable classrooms, as 
recommended by the Board of Education for the purpose of racial 
integration. That crdinance was, however, held unconstitutional 


in 1968. Plaintiffs allege that the Council has failed to provide 


wae 
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funding for the development of integrated middle schools and 
comprehensive high schools; that the Council has refused to 
create a fair housing law covering owner-occupied, two family 
housing, which housing is not covered under Stave Lau, and that 
that refusal has perpetuated racial segregation in housing in the 


City of Buffalo: and that the Council has opposed transportation 


of pupils to achieve integration. 


Vs Plaintiffs allege that the Mayor of the City of Buffalo, 
who is not a party to this action, has appointed at least one 
member of the Board of Education for the purpose of preventing 
bussing for the purpose of racial integration; and that the Mayor 


has deleted, from the Capital Budget of the city, funds for the 


-eonstruction of middle schools designed to achieve racial balance. 


8. Plaintiffs allege in their complaint that the Municipal 


Housing Authority of the City of Buffalo, which is not a party to 


this action, has condoned and encouraged housing segregation, and 
that prior to 1950 (but not since that date) the Authority 
selected and assigned tenants based upon race. 

9: Plaintiffs allege in their complaint that various State 
agencies have contributed to the perpetuation of racially segre- 
gated schools in the City of Buffalo. Specifically, they allege 
that the Legislature, which is not a party to this action, 
enacted a statute, subsequently held unconstitutional, which pro- 
hibited racial balance measures; that defendants Nyquist and - 
Board of Regents permitted construction of schools which they 
"knew" would perpetuate racial segregation; and that State agen- 
cies have “failed to exercise their powers to require the City 
ef Buffalo and defendant Board to reduce racial segregation in 
the Buffalo school system". 

10. Plaintitfs further allege that the Federal Government, 
through its agency the Federal Housing Authority, which is not 
a party to this action, has fostered and encouraged the develop- 
ment of residential racial segregation by “cooperating with 
realtors, lending agencies and others, in restricting and con- 


taining black persons within certain residential arcas; by 
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refusing financing to housing that was not in racially and 

| socially homogenous and ‘harmonious' areas; and by encouraging 

i restrictive covenants". Plaintiffs concede that those practices 
1 occurred many years in the past and do not presently continue, 
but contend that the FHA should take steps to undo the impact 

| of those prst policies and practices. 

11. Plaintiffs also allege that the community of interest 
which oeisee throughov' the entire Buffalo Metropolitan area 
should require cooperative arrangements between the suburban 
School districts and the city district to end racial isolation 
in the Buffaio schools and further allege that the suburban 
districts, who are not parties to this action, have acted to 
exclude black children resident in the city school district from 
enrollment in the suburban districts. 

12. Plaintiffs allege that suburban communities, who are 
not parties to this action, have promoted racial segregation in 
housing through zoning ordinances, and by failure to provide 
low thoes housing available to black citizens. 

13. Plaintiffs further allege that the State of New York, 
which is tot specifically a party to this action, has maintained 
a dual school system in the State by maintaining school district 
boundaries which prevent the integration of suburban schools with 
those in the city of Buffalo, by refusal to authorize the order- 
ing of integration across district lines, by eliminating from 
the current State budget funds previously provided to promote 


raci.1 balance, by the establishing of local units of government 


with control over iocal land uses, by failing to prevent all 
racial discrimination in housing, by school financing which 

allegedly discriminates against city schools, and by permitting 
construction of schools outside the city of Buffalo which would 

house only white children. The complaint does net allege that 


these acts or omissions by the State were designed to segregate 


the schools, but rather that this was the fortuitous result of 


i those acts. 
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14. Plaintiffs cllege that the Federal Government through 


its agencies, specificaliy the Federal Housing Administration, 
none of which agencies are parties to this action, has contributed 
to the maintenance of a dual school system in the Buffalo Metro- 
politan area by failure to take steps to undo past racial policies, 
| by failure to prevent the constructidn of ‘suburban housing which 
would be almost exclusively for the occupancy of white betas | 
by failure to provide low income housing except in areas of 
| minority concentration, and by the administration of urban 
renewal programs which have dislocated black people from their 
homes and relocated them in areas of minority eoncenteation: 
15. Basically, plaintiffs allege that residential patterns, 

combined with the boundary lines of political subdivisions 
} created many years ago, have resulted in racial segregation of 
the Buffalo schools and that defendants and others have done 
| nothing to undo that segregation. a 

16. Plaintiffs do admit, however, that the defendants 

Nyquist anc Board of Regents have adopted policies calling for 
racial integration in the schools of the State, that the State 

Commissioner of Education has directed the Board of Education of 
the City of Buffalo to end racial segregation in the city schools, 
| that that direction was reiterated this year, and that the Board 
of Education is still subject to an order to racially integrate 
the schools. 
17. The racial segregation of the Buffalo schools is, 
| according to the allegations of the complaint, the result not just 
1 of actions or omissions on the part of the named defendants in 
| this action, but also the result of the actions or omissions of 
other persons and acqencies who are not parties to this action. 
| No matter how willing thie Buffalo Board of Education might be to 
} comply with the direction of the State Commissioner of Education 
to further integrate the schools of the city, the failure or 
inability of the Common Council of the City to provide needed 


fands, whether for bussine, construction of new schools, hiring 


= i 
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more minority personn2l, or maintenance of new schools, could 


prevent effective action on the part of the Board. No matter 
how willing the State Commissioner of Education is to further 
implement his order to end racial imbalance in the Buffalo 
schools, if the State Legislature does not appropriate funds for 
this purpose or if the city of Buffalo, as opposed to the Board 
of Education or school officials, is unable or unwilling to pro- 
vide funding, if suburban districts do not wish to accept non- 
resident pupils, and if State legislation does not permit the . 
consolidation of suburban school districts with the Buffalo 
district, either voluntarily or on the directive of the Commis- 
sioner of Education, there is a severe limitation placed upon 
the effectiveness of any directive of the Commissioner of 
Education and upon his powers to enforce their divectiva. 

18. If moneys are not made available, either by the Congress 
or by the people of this State, for low income housing in subur- 
ban areas, and if public transportation is not made available 
in suburban areas to serve low income housing, then residential 
patterns will without any invidious intent continue is ceteik is 
segregated housing between cities and suburban areas, no matter 
how willing those suburbs and their residents might be to accept 

minority residents. 

| 19. Plaintiffs having alleged that acts of nonparties have 
combined with those acts or omissions alleged in relation to the 
named defendants to geny to the plaintiffs rights under the 
Fourteenth Amendment, the complaint is deficient in that plain- 
tiffs have failed to join parties necessary for the granting of 
the complete relief sought in the complaint. Consequently, un- 
less those parties are joined, the complaint should be dismissed 
since the relief demanded in the complaint cannot be effectively 
or completely granted without the presence of those other parties. 

20. In the alternative, if other partics whose acts are 
alleged to contribute te racial seaqregation of the schools cannot 


be joined, the complaint should be amended to state only the 


55 
Affidavit of Jean M. Coon in Support of Motion. 


individual acts or omissions alleged to have been those of the 
named defendants, so that the issues may be presented in such a 
way that full and complete relief may be granted ayainst the 


defendants, if any such relief is warranted under the applicable 


Le nena ett 


facts or law. 
21. The complaint states no acts on the part of the defend- 


ants Nyquist and Board of Regents which have created a dual 


‘school system. The complaint alleges only that they have failed 


to act effectively to end racial segregation in the Buffalo 
schools, although conceding that it is the policy of both defend- 
ants to urge, promote and direct racial integration in the 
schools. basicaiiy, plaintiffs complain that the defendants 
Nyquist and the Board of Regents have not done enough fast 
enough. The powers of those defendants are, however, Limited by 
law. For example, the Education Law does not provide for the 
compulsory consolidation of school districts, and specifically 
recognizes and provides for the separate existence of the Buffalo 
City School District. The powers of the State defendants are 
also limited by other considerations, such as the financial 
ability of a school district and by the amount of State aid 
available to assist districts. 

22. The only specific acts on the part of the defendant 
Nyquist of which plaintiffs complain, are the approvals of the 
Saeki of new schools in the city in black neighborhoods 


or in locations where the schools would likely be predominantly 


black and the approval of construction of new schools in all 


white suburbs. In view of the lack of power in the Commission to 
order the consolidation of suburban and city school districts and 
the limitations upon his powers concerning the integration of 

city schools, refusal to approve the construction of needed 

school buildings, solely because they would net be fully integratqd, 


would be a reckless and irresponsible act on the part of the Com- 


mission and would have denied modern facilities to black students | 
That allegation of the complaint also, therefore, states no cause | 


of action against the defendant Nyquist. | 
A 1 
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23. However, plaintiffs might wish to denominate it, the 
school system of the State of New York is unitary; any segrega- 
tion or racial imbalance is the result of residential patterns, 
not de jure segregation. Plaintiffs allege, as to the defendants 
Nyquist and Board of Regents, only that they have not effectively 
ended de facto segregation of the Buffalo schools. There is, 
however, no constitutional mandate that they do so. The Supreme 
Court has not held that de facto segregation resulting from a 
residential zoning is unconstitutional; the Court has not held 
that political svbdivision boundary lines are unconstitutional, 
or that home rule powers granted to local governments are uncon- 
stitutional. There is no constitutional mandate upon -the defend- 


imbalance 


dential patterns 1s unconstitutional; the Court has not held that 
ants Nyquist and Board of Regents to end racial/or de facto segre- 


gation in the Buffalo schools; there is, therefore, no cause of 


action against those defendants stated in the complaint. : 
24. There is also no cause of action stated generally in the 

complaint. Basically, plaintiffs seek an ead to de facto segre- ; 

gation of the schools. There is no constitutional mandate to end 

racial imbalance resulting from residential patterns or economic 

factors. There is, therefore, no cause of action stated in the 

complaint upon which this Court may grant relief. <= 
25. The rationale of plaintiff's complaint is that any 

school segregation, even though it is the result of residential 

or economic patterns without any intentional creation of a dual 

school system, is constitutionally impermissible. The Supreme 

Court of the United States has not, however, so held or held 

that there is any constitutional duty imposed upon communities 

to undo de facto segregation. The Circuit Courts have consistentl 

hele that there is no such constitutional duty, and the Supreme 

Court has denied certiorari in all such cases. The few District 

Court decisions wHich have held that there is a constitutional 


duty to end racial imbalance have not fared well at the hands of 


the appellate cuirts (sre, e.g., School Dictrict No. 1, Denver, 


Colorado v. Revou, AA5 FF. 240990 $1971), vrovlg 313 Fs Supp. ol; 


57 
Affidavit of Jean M. Coon in Support of Motion. 
and Bradley v. School Board of Richmond [4th Cir., June 5 , 1972))i. 


26. For a violation of Fourteenth Amendment rights, under 
the decision of Brown v. Board of Education of Topeka (347 U. S. 
483 (19541), there must be a State act in creating racial segre-. 
gation, rather than adventitious development. The allegations of 
the complaint herein amount to no more than allegations of adven- 
titious development. 

27. Defendants Nyquist and the Board of Regents are committe 
to a policy of achieving integration to the greatest extent feasible 
in the public schools of the State, primarily as a matter of 


educational policy. Plaintiffs seek an adjudication converting 


this issue of educational policy solely into one of constitutional 


law. The Constitution, we submit, does not require that result. 
WHEREFORE, deponent respectfully requests that the complaint 
be dismissed on the ground that the Court lacks jurisdiction 
over the subject matter of the action; and on the further ground 
that the complaint does not state a cause of action upon which 
relief can be granted either against the defendants Nyquist and 
Board of Regents or generally; and on the further round that 
plaintiffs have failed to join all proper and necessary parties 
to secure the relief Getanded in the complaint; and for such 
other and further relief as to the Court may deem just and proper. 
: 7) 


Colon dot [rte 
Jean M. Coon 


Sworn to before me this ‘ 


27th day of July, 1972 
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Defendarts’ Joseph Manch, Board of Education, City of 
Buffalo to Dismiss Class Action etc. 


1s, ) UNETED STATES DISTRICT COURT 
os THE 
_WESTE STRICT OF NEW YORK 
ou /PESTERN DIS RI 


ge tt 
ee2Gborce ARTHUR, NORMAN GOLDFARB, 


WILLIAM AND WILHBII"INA P. SHALUS, 
JOHN MEDIGE, and TUE CITIZENS 


COUNCIL FOR HUMAN RELATIONS, TNC. NOTICS OF MOTION 
and NATIONAL ASSOCI.:TION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, CIV-1972-325 


Plaintiffs 


EWALD P. NYQUIST, COMMISSIONER OF 
EDUCATION, THE BOARD. OF REGENTS OF 
THE STATE OF NEW YORK, JOSEPH MANCH, 
SUPERINTENDENT OF SCHOOLS OF THI 
CITY OF BUFFALO, THE BOARD OF 
EDUCATION OF THE CITY OF BUFFALO, 


Defendants. 


PLEASE TAKE NOTICE that upon the Complaint herein, 
the defendants, Joseph ‘tanch, Superintendent of Schocls of 
the City of Buffalo and the Board of Education cf the Tity 


of Buffalo, move this Court as follows: 


Under FRCP Rule 23 (c) (1) 

to dismiss the class action; 
Under FRCP Rule 12 (b) to 
dismiss the ection against nc 
defendants Joseph Manch, 


Superintendent of Schools of 


a eee Sn ie 
es 


5¢ 
| Defendants Joseph Manch, Board of Education, City of 
Buffalo to Dismiss Class Action etc. 


the City of Buffalo and the 
Board of Education of the 
City of Buffalo for failure to 
state a claim upon which relief 
can be granted; 

3. Under FRCP Rule 19 for an Order 


joining certain parties. 


DATED: BUFFALO, fW\YORK firhon! MAN CUS 6 
August 3197 ANTHONY MANGUSO, 


Corporation Counsel, 
attorney for defendants 
Joseph Manch, Superin- 
tendent of Schools 

of the City of Buffalo 
and the Board of 
Education of the City 
of Buffalo, 

1100 City Hall 

No. 65 Niagara Square 
Buffalo, New York 1420 


NOTICE OF MOTION 


fo: Herman Schwartz, Esq. 
attorney for plaintiffs 
832 Prudential Building 
Buffalo, New York 14202 


Louis J. Lefkowitz, 
Attorney General of the 
State of New York, 
attorney for defendants 
Ewald B. Nyguist and the 
Board of Regents of the 
State of New York 

The Capitol 

5 Albany, New York 12224 


PLEASE TAKE NCTICE that the underse:gned will 
bring on the above Motions for a hearing before this Court 
at the United States Court House, Niagara Sziare, Buffalo, 


New York, on the 28th day of August, 1972 at 10:00 atelier’ 
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Defendants’ Joseph Manch, Board of Education, City of 
Buffalo to Dismiss Class Action etc. 


in the forenoon of that day or as soon thereafter as counsel 


can be heard. 


Aiton WINGESO __ 
DATED: BUFFALO, NEW YORK ANTHONY MANGUSO, 

August 3, 1972. Corporation Counsel, 
attorney for defendants 
Joseph Manch, Superinten- 
dent of Schools of the i 
City of Buffalo and the | 
Board of Education of ' 
the City of Buffalo, 
1100 City Hall 
No. 65 Niagara Square 
Buffalo, New York 14202 


s 
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i JOSEPR SUPERTHTEMDENT OF SCHOOLS OF TT 
} crey or SUPYALO, 


| @f the State of New Yesk, and The Board of Fei:onts of ti:e 
| University ef the State of Sew York, by tieir attorney. 


j few their ansver to the Gouplaint herein: 
] paxagraphs munbered XI2% end XV1 of the Complaint herein. 
} III-A, I28-B, V-B, RIT-8 ae). ané Xv ef the Goppiatar hhepeie. 


| nerbened § of the ctepisint herein, edait that that perageaph 
I states the allegetiana et the platatiffs eas to the nature of the 


_ Amswer of State Defendants. 2 of 
Werrep srarer DISTRICT covrT ‘Butiele, X.¥ 


WESTER UIFTRICT OF BEY BOK ‘MARZ 9 


ada stale wig encase ge pisetPSes FI ee Pabst wt 
GEORGE ARTHUT. NODMAK GOLUEAPB. FILILIA-4 enw 
WILEKLAMINA P. GEALES, JOH: “ELIS®, ond TH! 
CITIZEWS COUNCIL FOR HUMAK PELATTON. fic. anc 
NATIOBIAL ASROCIATION TOR THE ANNA Clut 8 
COLORS!) PEOPLE, BUPTALO prancn, 

Civ. 1972 325 

Plaintif(c, 


~against- _ PYSAER ON LIAALP 


OF STATE DEFELDA. 67 
BWMALD PP. BVQUIBT, COIOMESSIONER OF FOUCATI“Ca, 
SMB SOARD OF REGRNTG OF Til STATE CF WEY Yor. 
crey oF ¢ TUE BOARD OF LPUTATION OF wT: 


Defencents. 


Pe ee. pew ee nem eH ree ns ea Bas) Marea) we 


The defendants Ewald 8. Bycuist. Cors:issioner cf iducation 


teuis 3. Lefkevits, Attoraéy @eneral of the State of tiey York, 
$, Admit the allevations esqtalaed jn the peragrephs 
numbered I1-C, IV-A, IV-B, gaé IV-D ef the cmplaint herein. 


2. Beny each and every allczation contained in the 


2. Deny knovisdge 6& Abtemnsticn eufficient to tetn-h 
behief as tS the aliegations eentained in the paresrepas amtored 


4. oa 2 © quntained im the persgraph 


action and jurisdéietion therein, but deny the alle-ation: thereof 


| iusofar as they conciuds that a constitutional viclation exists. 


S. As to the eclegations contaiied in tic parajraph aubere 
ai of the coppisint ersin. adrit tiet tac 22 rant alicges 


i ¢ this de © «lee: acticn but veny the conclusion that a 


BEST COPY AVAILABLE 
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| 


2 


| warse Clase is state a) firtier alleve tit a class 


to be valid, wuct ce aul iste ot) cotantite fom Gt. met ors ray 
alect te exclude themnelys. fe ce CD a PO vente 


py the maveé plaintiffs aie oe {cn netics o tit rho ot al 


election (Fule 23 (cJ)Uz}) en. thet tie class an atcte: in 
the complaint is not sul(ficicntly definite that euch: aotice 
cen be given. 

6. as @o the allegations contained ir the prracraph 
puembered fv-C of the complaint herein, at -it that the Pe,ents 
ef the Univeraity of the State of New Yor}: exteblini: policiar. 
practices, @ustens ané usages generaily apclicel.le to te 
public eghesl aystans of the State ef New York, but deny thet 
the Gegquts have plenagy pover ever the operation of the 
echoeis of the State ef llew York, including the selection of 
punt fox eeheol construction. and dany that the Regents are 

ged Wigh an affirmative constitutional duty to exercise 
- pee power to afferd equal opportunity to all citicens. 

Vo’ Re Oe the aliecetions e@entaiaed in the paragraph 
auabered W-R of to~ erw-platint nerein, advit the statisis os 
alleged dn ee pornerers but deay that any conclusion msy be 
seas champs “08 fuereasing sinority posvlation in the 
pcheois pecults from ensenstitutional acts of the State 
fatendente. 

6. As to the oii yations oontained in the prra-22) 
aumbere( VI of the exiplaint tcrein, admit that the Revests' 
policy ia to elirinate racial scur::ation in the puwlic «- cols 
of the Gtate and that the dafencant. Commissioner of “duca:fen 
tnd his predesessor heave cuertes V atever power tuey be: te 


tchiewe thet vesult, bit Gen tort ti. U°€9 rearerte chitec i: 


’ 
i we a96 


‘BEST COPY. AVAILABLE 
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Answer of State Defendants. 


’ 
the complaiat based its conclusions welely on wocttl tw ore ation 
in the schoole. 

9. Aas to the allejations centatron in the ore rie 
mu bere’ VIT of the oovplatnt Xe reais. conv each. au every 
allo jation therecf {insofar as acts of tie i tate do en suits ar? 
alleged, and as to allecations relatinr: acts co ,«rcons 


” 
municivalitice. or governrenta] avencice woiict ase not a port; 


to this action. deny that the eliscetions s¢ statc.’ are relavont 
@r material to this action. anc as te the alloiationa oostciace 1. 
paragraph VII (£) (2) of the compleint. ceny ¢aci: ani aver; 
allecation thereef and alle;o that t:e only power of ay roval 
possessed by the Caorwiestioner of réucation, pursuant to 

Ecueation Law, $§ 406 and 409, is to reject plans and 
erecifications for school buildinys which do act meet certain 
healt: an¢ safety recuirerente and, insofar as pnilding sites 

are concerned, the Corsiasioner's aporovel powers under 

section 408(3) do not iaclude ginattorasion of racial corpesition 
of the projected echeol population as e criterion. As to the 
alieqations containeé im paragrap!: VII (£)(3) of the aanplaiat, 
Geny each and every allegation contained therein ané allege 
that the Comeissioner of Education possesses ao seach plenary 
power as is elieged in that parasra)i:. 

10. As to the allegations contained in the paragraph 
nuibered VIII of the conpiaint herein, deny each and every 
allegation contained therein and allece that. i: te absence 
of an svpeal to the Cormissioner of -ducation, no ectic: can be 
taken by either the Commisesicner or the Revents. 

11. As to the allezations containes is te naracrsn 


nu.berod IX of the complaint herein. acift the allecations 
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Answer of Shae Defendants. 


tnerein but acditicnally allea tiat if anv acthool district 


oowndaries in the vufialo “atrovolitan Arca are to he 


change) to iucluce all or part of toe Ruffala Cit, “ehocl 
cistrict, tie first prerenuisite seule be an a enocent to 
warious sections of tie “tate Constitution, s:eci‘icall: 
article VIII, sections @, 19 ase 12 and alee Mrticie IY. 
janonz others. 

) a2. As to the allezetions contaired in the perayrac 

K ef the covplaint herein, s@uit the allevations 
thereof, but further allajc tiat tic @.chanje of pupils batweea 
sting Gietricts is eelely a matter of iccal choice 

and easaet be imposed wpem the districts by the defencants. 

13. As te the allegations dintained in the paragreph 

RI of the complatat herein, acrit the allegations 
reef, except deny the allecations containa. in the sub 
q@umbereéd B theseof which allege that resi “ential 
dey of the black population is Stete irposed, an! 
further allege that arrangerents between city anc suburban 
schoo! @ietricts to end racial isolation are presently «atters 
if lecel eghee] district gioice and would rejuire statutory 

oO | peedibly eanstituticnal chances before such arran::e ents 
eoulé be eumpelled by any of the ftate de’endants. 

26. As te the allegetions eontained in the paracrapt 

rf gut-A ef the weylalne herein, deny each end every 
allegation eabthines therein anc further alleic tiat ohenjes 
in sehooe) district boundaries involvin:; a fiscally depencent 
cheel dietrict such an the City of Buffalo weel? recutro 

n act of the Lacielature to authorize such cence an. vouls 
require procedures suci: ae t:cte under Fdvcetion la’ 5) 1524 
1826, or 1603 et sey. Dut ie aay crent suc Leuntar? enanyos 


re net withia the power of the defendants to initiate. 


BEST COPY AVAILABLE 
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18. As to the ellegations contsfine? im the pars race 
numbered XII #® of the cevwrlaint sereiy. Gens Cust ane act 
of the State defencants have hal the purcot oan. er fist of 
Creatin:. nainteinin: vernittin: cendcri- atest 
perpetuating racial isclation anc sa.recates sce) grew. s 
in the Area.“ 

is. As to the alle:ationa conteine in tic paracrach 
numberac XI1-8{1) of the complaint herein. derv that tc 
allecations containec therein have any relevance ss to tie 
causes of action alleced against the Stat: deferntants aac 
furti.er allege that the only pover of the State Jefencdants 

| d@ to nake su:qgestions and reco:-endations to the scheol 
cistricts. 

17. 2s to the allegaticns containo: in tie parayranh 
nurbered XII-&(2) of the complairt herein, deny each and evary 
alleyation @ontained in the first paracrap: thereof, anc, as 
to the allegations ef subparagrarh (a) thercof, Geny each end 
every allegation thereof aad further allage that chances in 
school district boundaries would require a: act of the 
Legielature authorising such chenses and that, if chances vere 
authorized in the manner presently previded far chances ir 
fiscally independent school district boundarics the State 
6efendants would have no power re initiate such changes. x 
Au ® the ellegations contained {mn asebparairaz!: (b) thereof, 

Geny the materiality er selevance of such allegations and further 
Milege that the “State of Hew York” as referre: to in this 
paragraph is not sufficiently defined sc cs te incieate viiat 


oiticer or esency is thought te ‘ave to. rewor to dsraue suc? 


orcers to the State cefendants. anc further elle:e that. it 
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¢ 


the State dederca.t: are to ve crested the pater tooic Pe yl 


“ 


oréurs, la dsleticr te neece gine? ao ever le boletio or ienthy 


exists which verl? covfor gue. ae cere on t. tore Urtenlasts 
Ye to the allerationsa of = acrarn (ce) a7 sci rors ra 
adnit thet funds !awwe Owen crleted fra. t: tote acocreprfiations 
fn 1972, but Con. tiurt ane ertferdsr Ys i slevive aoinion 


ettitede, or {to ceet can be aerecluvel fro thst “act 4. 
of the subetantiel revvctioncs bt e-rrorriations: Gs. all tate 
@evartwents in 1972. As to tie allegaticre of swe aracra:’. (a), 
acnit the ellegetione thereof. As to the allevations containad 
fa sebperagraph ({) of said peracragh, den: that the 2et. oO 
of finansing the public schol: adorted br the State ta. 
adapted with the intent to deny c)ual educational a, vortusit, 
a@eit Ghat fiecal dependency is not desfraile Cro. a finacirzl 
and edusational point ef view eni further alleve thet a:.7 
change €rom fiscal dependenc to inderenience requires ile islative 
action, and censtitutional cisn-es as well. As to the alle ztions 
contained in eubperagraph (¢c) of said paracranhk deny eac’: and 
every allegatica thereof an’ further alleje thet tic gceertion 
Law @f the State of Hew Yor: gives the Co-rissioner of Fdocaticn 
and the Regents no power to act on racial irhalance. 

26. As te the alleyations contained in the para. rant: 
twnhered XII-B(3) of the compla{at herein, deny tnat any acts 
of the Federal goverment, wiich is mot a party tc tiuir action, 
tre relevamt iz deterniaing liability in tc cavacs of acti 7n 
stated ageinet the naried dafancants, or in deter tring a. of 
the feewee of this action. 

19. fs to the allesationes contained ir the para ra) 


whered KIV-A of the commlaint (crete abcde tive rece. 


BEST UOPY AVAILABLE 
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Answer of State Defendants. 
~J- 
feelation is wedesirable educationally, but tens that rosie) 


f{eolation which is not State {pose depriven tio plaintic’s 
ef any constitutional ri-jhts. 

20. As to the elle j,ations contaire’ L. tc naracray 
nawubered XIV-8 of the complaint herein, dGuny knowle:' e« or 
iufermation eufficient te forr a belief as te tie ntatur of 


the individuel plaintiffe or their .chiléren. 


FOR A FIRST EFPLPATE AUD DISTICT 
DEVEVSr. TO THE COMPLAINT WLFh1:., 
ALLEGE : 

21. The Supreme Court of the United tates hss held thet 
solute equality ef edusational opportunity is not consti 
tetioenally seguired. The only cases iu which the Suprere Court 
wsequfred integration ef school districts are those whieh 
fnvelved state-irposed segregation or the after-effects 
f such segregétian. 

22. Im eases iavelvisg sehool scjreyation resulting 
ely from residential pattern and nunicipal boundaries, the 
wpreme Court ef the United States has act ruled that the 
6 way ot@er the intecration of eity and suburban 
chee] districts er that such school segregation is 

eonstitueienal . leh 

33. While school segregation resulting froo yesidentiol 
geogrephie patterns may be educationally widesiratile, it 
© wet esistitutionally igupll4, sor eos such segregation 
rive plaiatiffs ef equal pretection of the laws. 

24, The school segregation in the Buffale city school 
fetrict and the racial disparity in enrellrents between the 


ty school Gistrict and suburban districts are the result of 
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resiceotiel 1 stt ee oe att pa Bee poe Bere Te 
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res. eettull, revocat tlat Poi5 Ceart eet rs 4 ORGRE home 
the compleist nereir covet tos ki an te te take deter sete 
and Gaclarin; that ne mots © tu defendénts) eens Peells 

| the State deafencantr. ‘ave cr cise, nadintatines ano repr or nit? 


| yacial isolation or sevure cation in tac gevacte ef tra ou rele 


aree and denyin: plaintifi<«' um ard that aevendants mav to. 


costs of this action an /or attornays' fre 
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Plaintiffs’ Motion to Add Party Defendants, the Common 
Council of the City of Buffalo and Its Members. 
RGD 
Decor. 1e%: cf one 


TacCels NY. 


MAR21 1974. , 


UNITED STATES DISTRICT COURT CHARGE ace pe 


WESTERN DISTRICT OF NEW YORK 


Civil Action 


GEORGE ARTHUR, NORMAN GOLDFARB, No. 1972-325 
WILLIAM and WILHELMINA P. SEALES, 

_ JOHN MEDIGE, and THE CITIZENS ; . 
COUNCIL FOR HUMAN RELATIONS, INC., Loe 
and NATIONAL ASSOCIATION FOR THE f 
ADVANCEMENT OF COLORED PEOPLE, WE 


BUFFALO BRANCH 


Plaintiffs pw 


EWALD P. NYQUIST, COMMISSIONER OF MOTION TO ADD 
EDUCATION, THE BOARD OF REGENTS OF PARTY DEFENDANTS 
THE STATE OF NEW YORK, JOSEPH MANCH, 
| SUPERINTENDENT OF SCHOOLS OF THE 
CITY OF BUFFALO, THE BOARD OF 
EDUCATION OF THE CITY OF BUFFALO 
Defendants 


f 


SIRS: 


PLEASE TAKE NOTICE, that upon the attached statement of 
Richard F. Griffin, and upon all pleadings, proceedings and 
transcripts of depositions herein, the undersigned will move this 
Court at a Special Term thereof to be held by the Hon. John T. 
Curtin in the U. S. Courthouse, Buffalo, New York at 10:00 a.m. 
on April §, 1974 for an order permitting the plaintiffs to add 
the Common Council of the City of Buffalo and its members ag 


party defendants to this action. 


pated: Buffalo, New York 


March 19, 1974 


Yours, etc., 


HERMAN SCHWARTZ 

RICHARD I. GRIFFIN 

Attorneys for Plaintiffs 

Office and P.O. Address 

c/o Moot, Sprague, Marcy, Landy, 
Fernbach & Smythe 

2300 Erie County Savings Bank Buildin 

Buffalo, New York 14202 
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Plaintiffs’ Motion to Add Party Defendants, the Commom 
Council of the City of Buffalo and Its Members. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


Civil Action 
GEORGE ARTHUR, NORMAN GOLDFARB, No. 1972-325 
WILLIAM and WILHELMINA P. SEALES, 
JOHN MEDIGE, and THE CITIZENS 
| COUNCIL FOR HUMAN RELATIONS, INC. 
and NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, 
BUFFALO BRANCH 

Plaintiffs 

-VS- 
STATEMENT IN 

EWALD P. NYQUIST, COMMISSIONER OF SUPPORT OF MOTION 
EDUCATION, THE BOARD OF. REGENTS OF 
THE STATE OF NEW YORK, JOSEPH MANCH, 
SUPERINTENDENT OF SCHOOLS OF THE 
CITY OF BUFFALO, THE BOARD OF 
EDUCATION OF THE CITY OF BUFFALO 

Defendants 


i nr 


RICHARD F. GRIFFIN makes the following statement: 


1. He is an attorney at law duly admitted to practice 
in the Western District of New York and is associated as one of 


the attorneys for plaintiffs in this action. 


2. This action seeks judgment and complete relief from 
segregation of the Buffalo Public Schools. 

3. That the Common Council of the City of Buffalo and 
its members are not now barbies to this action but by reason of 
the fact that the appropriation of moneys to accomplish programs 
of the Buffalo Board of Education is made by the Common Council 
plaintiffs may not be able to obtain efficacious relief unless 


said body and its members are joined as party defendants. 


WHEREFORE, the plaintiffs request an order granting 
permission to add the Common Council of the City of Buffalo and 


its members as parties defendant. 
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Plaintiffs’ Motion to Add Party Defendants, the Common 
Council of the City of Buffalo and Its Members. 


ANTHONY MANGUSO, ESQ. 

Corporation Counsel, City of Buffalo 
City Hall 

Buffalo, New York 14202 


LOUIS J. LEFKOWITZ, ESQ. 

Attorney General, State of New York 
The Capitol 

Albany, New York 12200 


Attention: Jean M. Coon, Esq. 
Assistant Solicitor General 
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Amending Title of Action. 
fe a Petton Terr of the United states 
District Court for the Vestern Distric 
of New York held in the U.S. Courthous 
Ruffalo, New Yor: on the &th dev of 
- Arrtil, 1974. 


if 


UHITED STATES PISTRICT COURT 
WESTEPN DISTRICT? OF NEV YORK 


GEOPGE /RTUUR, 
WILLIAM. and VILIELMINA P. LP 
JOHN HEDIGE, and THE CITIZENS 
COUNCIL FOR HUMAN RELATIONS, INC., Civil Action 
and NATIOWAL ASSOCTATION FOP THE No. 1972-375 
ADVANCEMENT OF COLORED PEOPIE, 

BUFFALO BRANCH, 


ake 


Plaintiffs. 
OPNEP ADDTNC 
-~apainst- PAPTIES PEFENDANT 
AND AFENDIUC TITLE 

EVALD P. NYQUIST, COMMISSIONEP OF enh OF ACTION pau 
EDUCATION, THE BOARD OF REGENTS or 
THE STATE OF NEW YORK, JOSEPH !"ANCH, 
SUPERINTENDENT OF SCi'COLS OF THE 
CITY OF 3UFFALO, THE BOARD OF 
EDUCATION OF THE CITY OF BUFFALO, 


Defendants. 


The plaintiffs having moved the Court for an order making 
the Cormon Council of the City ef Buffalo and its rembers 75 a 
narty defendant, and the rotion having been returnable on fort] 
1974, and the defendants JOSEPH MANCH, SUPERINTENDENT O97 SCHOOLS 
OF THE CITY OF BUFFALO and THE BOARD OF RDUCATION OF THE CITY OF 
BUFPALO having appeared bv Anthony Manruse, Esa., Corporation 

Counsel, City of Buffalo by Anthon’ Grepory, Agssistent Carporation 
Counsel, ‘and the defendants EVALD ?. NYOULST, COMTI BSS IONE Ce 
EDUCATION, State of New York and PR BOARD OF BRCRITS OF THE STATE 


Ov md VORZ havine appeared by Lowis 7. Lefkettt2, ttorner Cencras 


ee ee eT 
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of the State of New York, Jean '. Coon, Assistent Solicitor 
Céneral, upon the basis of an afft. t seer te Rl ey vais 
wierein no objection was mede to the addition of j7 COrkon 
Counell as aoparty but only If the “avor of the City of Pufrfaj 
te also added as a party defendant, and the nietey Ths evn 


ornlly moved the Court upon the pesan dev to add ithe Honernbl + 


a 
4 
] 
2 
0 


Ow 


Stanley I. Makowski, Mayor of the Citv of Buffelo es an additions] 
party defendant, and it appeerinr to the Court thot said Cormon 
Council and Mayor of the City of Buffalo are pers: as wheste nre-+ 
sence is needed for a compiete and just adjudication of the 
issues presented in this action, it is 

ORDERED that the Common Council of the cits of Buffalo 
ard its members and the Mayor of the City of Buffalo, Stanley '. 
Mokowski, be made parties defendant to this acticn, and 1t is 
further 

ORDERED that the title of the within action shall be 
arended as follows: 


UNITED STATES DISTRICT COURT 
WESTEPN DISTRICT OF NEW YORK 


GEORGE ARTHUR, NCRMAN GOLDFARB, 
WILLIAM and WILHELMINA P. SEALES, 
JOHN MEDIGE, and THE CITIZENS 
COUNCIL FOR HUMAN RELATIONS, INC. 
and NATIONAI. ASSOCIATION FOR THE 
ADVANCEVENT OF COLORED PEOPLE, 
BUFFALO BRANCH, © 


Plaintiffs, 
~apainst- 
EWALD P. NYQUILET, COMMISSIONEF oF 


EDUCATION, ake BOARD CF REGENTS. OF 


THE. iSay TE or VOR, COREPH PAG. 


SUPER LITE or OruOcus Gr our 
CITY 9 . The Dome oe 

ePUC TON aon P Bl ; 

een bi, MAMGR oP Con 


CE 8 CRE 8 SEER RN AGHA RONAN OHR ee SOReN EO NNR en cee ners assem esetenaem tenn 


is 
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C Re Sp TEER, PUSS 

r K, QA 72 USHOMINSEL 

= Ml ars TOCRT Fa FOPRVA, 
Wy Mecne a SUC a ee ON 

GE Ke CURED ©. 

0; Doky i TOHNSC, JOHN 
f SRUOEC, Perey PC PRET ELLO 

DA LC. UTC Ne and VILLIGEN BR. 

E cnet the mertbers of 


ct 


oP THE CITY OF 


kt teem ee ian 


COPDEFED that the defendants, STANLEY “. MAKOUSKI, “MAYOR 
OF THE CITY OP SUFFALO and the CCHMON COUNCIL OF SHE CITY OF 
BUFFALO snall serve their answer to the corplaint herefn witht 


twenty (20) days after the entry of this order. 


United States District dudre 


Date: 
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Answer of Defendants Joseph Manch, Board of 
Education and Common Council. 


UNITED STATES DISTRiCT COURT 
“OR THE WESTERN DISTRICT OF NEW YORK 


—_—— ee ee ee ee ee eee ee 


GEORGE ARTHUR, NORMAN GOLDFARB, 


| ‘WILLIAM AND WILHELMINA P. SEALES, 


JOHN MEDIGE, and THE CITIZENS 
SOUNCIL FOR HUMAN RELATIONS, INC. 
end NATIONAL ASSOCIATION FOR THE 
“ADVANCEMENT OF COLORED PEOPLE, i 
SUFFALO BRANCH 
Plaintiffs 
v. 4 


' 

| 
EWALD P. NYQUIST, COMMISSIONER OF : 7072 + 305 j 
EDUCATION, THE BOARD OF REGENTS OF | 
THE STATE OF NEW YORK, JOSEPH MANCH, 
SUPERINTENDENT OF SCHOOLS OF THE | 
CITY OF BUFFALO, THE BOARD OF | 


oe 


“DUCATION OF THE CITY OF BUFFALO, and 
THE COMMON COUNCIL OF THE CITY OF 
BUFFALO 

Defendants 


The defendants, JOSEPH MANCH, Superintendent of 
Schools of The City of Buffalo, THE BOARD CF ED CATION cf The 
lity of Buffalo and THE COMMON COUNCIL of the C-ty of Butfaic 
2v ANTHONY MANGUSO, Corporation Counsel, their Attorney, ansver- 


‘ng the Complaint herein, allege upon informatior and be lief: 


FIRST: Admit these allegations ¢c:ataines -n pera- 
sraphs IV A and B; VII 4, 1(b); Vii A, Ztalito)r tl A, 23 Nit 
3(a): VEL A, 3(b)2): VIL A, 4(a)C1); VII 2, -@), VIE AY 50) 


..1 A, 6; IX; X3 XI A; and XIV A. : | 
SECOND: Deny those allegations cortained sn pars- 
piaphs VII A; VITA, 3(b)(@); VII A, 4; Vii 8; Vii BB, 2° Vil D shi} 
vil E, 3; X11 A; X21 B; ATV EB. | 
THIRD $ Lack knowledes or ints 7 in 
sen a belici as 4. Phe truth or falsity ci the -licr sk os ers 


aimed in paragrapis T17 A, ®, and C; IV C and D; NIL, Vil Cc, 2; | 


pia 


sowet er th Ye ert Re vines HE So et Gs 8, be) | 


sate ae lle mamnmnet  eae t 
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Answer of Defendants Joseph Manch, Board of 
Education and Common Counci!. 


(£) and (g); X11 B, 3; XII B, 3 (1); XII B, 3B; XIII; and XV. 


FOURTH: As to the allegations contained in the 
paragraph numbered ] of the Complaint herein, admit that that 
paragraph states the allegations of the plaintiffs as to the 
nature of the action and jurisdiction therein but deny those 
allegations insofar as they conclude that a constitutional viol- 


ation exists. 


FIFTH: As to the allegations contained in the 
paragraph numbered I1 of the Complaint herein, admit that the 
paragraph alleges that this is a class action, but deny the con- 
clusion that a valid class is stated, and further allege that a 
class, to be valid, must be sufficiently definite in order that 
its members may elect to exclude themselves from the class as 
represented by the named plaintiffs and be given notice of that 
right of election (Rule 23 (c)(2) ) and that the class as stated 
in the Complaint is not sufficiently definite in orier tiat such 


notice can be given. 


SIXTH: As to the allegations contained in the 
paragraph numbered V A of the Complaint herein, admit the statis- 
tics alleged in the paragraph, but deny that any conclusion may 
be drawn therefrom, that increasing minority population in the 


schools results from unconstitutional acts of the defendants. 


SEVENTH: As to the allegations contained in the 
paragraph numbered V B, admit that the teaching staff in schools 
of the City of Buff2lu contains a small percentage of minority 
teachers, but deny that portion of the paragraph which alleges 
that minority personnel are systematically assigned largely to 
the predominantly black schools and contribute to the illegal 


and unconstitutional racial identifiability of such schools. 


sae asap NRE oA OS ame ne ee 
ee hen recy Eset metronome ney RUNS peasants 
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Answer of Defendants Joseph Manch, Board of 
Education and Common Council. 


EIGHTH: With respect to the alvegations contained 
in the paragraph numbered VII A, 1(a), admit the facts contained 
therein, but deny the conclusion drawn tha: the Board intention- 


ally drew up the attendance zone in order to promote segregation. 


; NINTH : As to the allegations contained in the 
paragraph numbered VII A, 4(a)(2), admit the facts contained 
therein, but deny that any conclusions can be drawn that said 


inaction was racially motivated. 


TENTH: As to ti» allegations contained in the 
paragraph numbered VII A, 5(2), admit that the Boerd has been 
ordered to integrate the Buffalo Public Schools by defendant 
Nyquist and his predecessor on occasions since February 15, 1965, 
but deny everything contained therein in the remaining portion of 


said paragraph. 


ELEVENTH: As to the allegations contained in the 
paragraph numbered VII B, 1, admit that in July of 1968, the 
Common Council approved a City Ordinance, the legality ot which 
was denied in subsequent court action, but deny that said Ordin- 


ance was adopted for purposes of promoting racial segregation. 


TWELFTH: As to the allegations contained in the 
paragraph numbered VII B, 2, admit that the Board, in 1966, 
adopted a plan for reducing racial isolation in Buffalo, but 
deny that the Common Council, in failing to provide the necessary 


funds to implement such plan, was in any way motivated by racism. 


THIRTEENTH: As to the allegations contained in the 


paragraph numbered VII B, 4, admit that in 1972 the Common 


Council voted to express its opposition to the cross-bussing of 


~~. 
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Answer of Defendznts Joseph Manch, Beard of 
Education and Common Council. 


pupils to achievs interrat on. but deny th4t any uncons‘ itutional 


conclusion cen be dr~m from taid admission. 


FOURTEENTH: As to the allegations contained in the 
paragraph numbered WIT 7, 1, admit that Frank A. Sedita, in 
February 1972. srsoint 4d Mrs. Ccrol E,. Williams to the Rocard, but 
deny that sict crro3> cnt wes ior the purposes of prom ting seg- 
regation. 

FIFISEN TH: As to the allegations contained in the 
paragraph numbered VII E, 2, admit the facts contained therein, 
but deny the conclusion that the construction of schools would 


perpetuate and promote racial segregation. 


SIXTEENGH: As to the allegations contained in the 
paragraph numbered XVI, admit the general conclusion siuted 
therein, but adauantly deny chat such segregation exist. -n the 
Buffalo Public Scicuis. 

Fur A FIRET AND SEPARATE AND 4 


LioliNCT DEFENSE TO THE COM- 
TLAINT HEREIN, ALLEGE: 


SEVENTEEN. That ~ithin the Buffalo Publi: School 
System isolated -:uupses of racial imbalance admitted’. uxsist, 


but these are uoi wlic iesult of School Board policies t.. rather, 
are the result of nousing patterns beyond the control uo. the 


defendants herein. 


EIGHTErN : That there doesnot exist todzv, nor has 
there ever existed, within the Buffalo School System, ny State 


or locally imposed secreestion. 


NINETEENTH: While racial imbalance in a «chiocl system 


resulting sole:y fron :«sidential or geographical pattcrn> may be 


~ Ae 
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Answer of Defendants Joseph Manch, Board of 
Education and Common Council. 
educationally undesirable, it does not deprive plaintiffs of the 


equal protection of the laws and is not constitutionally invalid. 


WHEREFORE, defendants JOSEPH MANCH, THE BOARD 
OF EDUCATION and the COMMON COUNCIL respectfully pray that this 
Court enter a judgment dismissing the Complaint herein specific- 
aily as to the CITY OF BUFFALO, defendant, and declaring that no 
acts of these defendants have created, maintained and perpetuated 
racial isolation, imbalance or segregation in the City of Buffalo 
Schools and denying plaintiffs' demand that the defendants pay 


the costs of this action and/or Attorneys fees. 


Dated: Buffalo, New York, July 15, 1974. 


ANTHONY MANGUSO 

Corporation Counsel 
Attorney for the Desendants 
JOSEPH MANCH, THE BOARD OF 
EDUCATION of The City of 
Buffalo and THE COMMON 
COUNCIL of The City of 
Buffalo 

Office & P.O. Address 

1100 City Hall 

No. 65 Niagara Square 

Buffalo, New York 14202 
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UNITED STATFS DISTRICT COURT 


WESTERN DISTRI ° OF ‘IW YORE 


GEORGE ARTHUR, «i ai., 
Plaintiffs 
STIPULATION 
eves 
Civ. Action No. 72-325 
EWALD P, NYQUIS!, Commissioner, et al., 


Defendants 


It is herevy stivulated by and between the parties hereto 


that; 


Parties 


2. Defendant Board of Education ("Board") is responsible 
for the policies, practices and operation of the Buffalo public 


school system. 


3. Defendant Joseph Mancn is and has been the Chief 
Executive Officer o1 such school system since 1957 by virtue 


of appointment o: tne Hoard. 


4. Defendant Board of Regents (''Regents") is the governing 
body of the University cf the State of New York. Subject to 
and in conformity with the laws of the State of New York, the 
Regents exercise legislative functions concerning the educational 
system of the Scate, aetermine its educational policies, anc, 
except as to the jugicial functions of the Commissioner of 
Education, establish rules for carrying into effect the laws 
and policies oi the siate, relating to education, and the 
functions, powers, duces, and tiusts conferred and charged 


upon the University ard the Education Department in accordance 


with Section 207 of the New York Education Law. 
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5. Defendant Ewald P. Nyquist is and has been the Chief 
Executive Officer of the Board of Regents and of the Education 


Department of New York State for at least the past five years. 


6. Defendant Stanley M, Makowski is the elected Mayor 


of the City of Buffalo. 


7. The remaining defendants Delmar Mitchell, et 1., are 


elected members of the Common Council of the City of Buffalo. 


8. The Common Council of the City of Buffalo is the chief 
legislative body of the City, and has the authority to pass 
city ordinances; it has the power to disapprove and disallow 


some or all of the budget proposed by the Buffalo Board of 


Education. 


Racial Segregation of Students 


9. According to the 1970 Census Report, the City of Buffalo 


had a population of 462,768 people, of whom 21% were non-white. 


10. The Buffalo public schools had 61,060 students as of 


October, 1973, of which 46.7% were non-white. The school system 


contained 98 schools, including 77 elementary schools, 6 middle (4) . 


and junior high (2) schools, 7 academic high schools, and 6 voca- 


tional schools. 


ll. In recent years, the degree of racial isolation in 


the Buffalo public schools has been increasing. 


13. Since 1962-63, the percentage of non-white children 


in the Buffalo public school syst: . has risen. 
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14. Non-white students constitute 45.8% of the student 
population as of the 1973-74 ethnic census, compared to 


35.0% in 1966. 


15. Most of the non-white students have been concentrated 
in those schools in which a majority of the student population 


is non-white. 


16, Most of the white students have been concentrated in 
schools in which a majority of the student population is white. 
Of the 21,016 elementary school white students in Buffalo, 86% 
attended schools that were 75% or more white; 94.7% attended 
schools that were 65% white, and 48.77 attended schools that 


were 90% white. 


17. (a) In 1973, of 77 elementary schools in Buffalo, 
21 are 86-100% non-white and 31 are 86-100% 
white. 

(b) Of 6 middle and junior high schools, 4 were 
907%, or more non-white; Southside Junior High 
School was 88.5% white and West Hertel was 
72.5% whites 

(c) Of the 7 academic high schools, 1 was 98.5% 
non-white and three were 89.8% and 77.3% white. 

(d) Of the ¢ vocational-technical high schools, 
four were over 87% white, the other two being 


76.5% white and 69.9% white. 


18. (a) On April 28, 1966, detendant Manch made a 
stateme:: at a meeting of the Board of Education 
which included the following: “there is 


so such thing as equality of educational 


Tiemann meena rtiiaeueaemuualememmeaueaenamne cece eteeaiiaamnaeamacinamenamammmenamaiaees 
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Stipulation of Facts. 
opportunity in this city at this time--or in 
any large city that I know of--or in the state 
of New York." (Bd. Min. 7734, 4/28/66.) The 
Court is respectfully requested to take the 
entire statement into consideration. 

(b) In a letter dated January 24, 1972, to a member 
of the defendant Board, defendant Nyquist 
declared that "segregation [in Buffalo] is more 
severe now than it was seven years ago," when 
defendant Nyquist's predecessor found the Buffalo 
schools racially segregated and ordered them 
integrated. The Court is respectfully requested 


to take the entire letter into consideration. 


Staff Segregation 


19, Non-white members cf the Buffalo public school system 
staff accounted for a very small proportion of the total 
system staff. 
(a) In 1972-73, there were only 430 non-white staff 
in the Buffalo school staff, which accounted for 
only 11.4% of that staff. For the period 1967-68 
to 1972-73, the percentages were: 
1967-68 1968-69 1969-70 1970-71 1971-72 1972-73 
(b) In 1972-73, there were only 21 non-whites on the 
Central Office Staff, a decline of 3 from 1971-72; 
non-whites accounted for only 11.9% of that staff. 
For the period 1967-68 to 1972-73, the percentages 
were: 
4.7 8.6 8.5 10.6 13.1 11.9 
(ce) Non-white administrators accounted fer a very 


small preportion of the total administrative statt. 
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Although 26 schools were racially identifiable 


as non-white, there were only 17 non-white prin- 


cipals and assistant principals in 1972-73, or 


about 10% of the total principals and assistant 


principals in the system. 


20. Non-white teachers and administrators were assigned 


to predominantly non-white schools. 


(c) In 1970, for example: 


(i) 


(ii) 


(iii) 


(iv) 


(v) 


There were no black teachers in 15 ele- 
mentary schools that were then 85% or 
more white. 

All but two of the 11 elementary schools 
which had five or more non-white teachers 
were 96-100% non-white; of the other two, 
one was 86-100% non-white and the other 
was 51-85%. 

Two of the four elementary schools with 
three or four non-white teachers were 
51-85% non-white in pupil composition. 
Over-all, almost two-thirds (63.3%) of 
the non-white elementary staff were 
assigned to 15 schools, which were all 
predominantly black. 

In 1971, of the six middle and junior 
high schools, two have a virtually 100% 
non-white student population, and these 
had a 25.9% and 10.9% non-white staff 


proportion, while the predominantly white 


schools had very few non-white staff. 


(vi) 


«vild 


(viii) 


(d) In 1973, 


(1) 


(1ii) 
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Of the seven academic high schools, East 
High School was predominantly black. 
Thirty-nine percent of the eotal high 
school minority staff were assigned to 
East iligh School, and comprised 21.4% 

of the Fast High School faculty; at the 
other six senior hich schools, the non- 
white ratio ranges from 3.7 to 12.9%. 
Non-whites comprised 16.7% ef the Fesdick- 
Masten Vocational High Golo! staff, whach 
was the only predominant]. nor-white 
vocational high school; the other five 
vocational schools had only 2.5% or fewer 
non-white faculty. 

Three of the six special schools were 

90% or more non-white in student popu- 
lation; 41.4% of the teachers in these 
three scnoois were minority, while only 
5.0% vf the teachers in the ciher ihree 
SCHOOLS were. 

there were: 

Tharty-four scnools whici, wure raciei.y 
identifiable by student population as non 
white; there were only 18 non-white prin- 
cipals and assistant principals throughout 
the system which represented 19% of the 
total number of principals and assistant 
principals. 

all but 

one ef fourtce: non-white principess in 
predominantly non-white schools. 


No black teachers in 9 elementary schools 


that were 85% or more white. 
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(iv) All but two of the 14 elementary schools 


(v) 


(vi) 


(vii) 


(viii) 


(ix) 


which had five or more non-white teachers 
were 98.9% or more non-white. Of the other 
two, one was 61.2% non-white and the other 
73.2% non-white. 

Seven of the 12 schools with 3 or 4 non- 
white teachers were equal to or more than 
51% non-white. 

Oeke-att, 57.6% of all non-white elementary 
school teachers are in 14 schools, 12 of 
which are equal to or more than 98.9% 
non-white; the other two are 61,2% and 
73.2% non-white. 

In 1973-74, of the six middle and junior 
high schools, two are almost 100% non- 
white. The faculty average is 28.7% .on- 
white, while the other four schools average 
8% non-white. 

Of the seven academic high schools, only 
East is predominantly non-white. Forty- 
seven and two-tenths percent of all 
minority teachers in the academic high 
schools are in East, and they comprise 

32% of the East faculty. At the other six 
schools, the non-white ratio ranges trom 
Zh CO 9.7 he 

Non-whites comprise 23% of the Fosdic:- 
Masten Vecational High School stalf, «iach 
ts the only predominantly non-white “oca- 
Cional-technical school; the othc: five 
vocational-technical schools had only 1.6 
to 6% non-white faculty; these jatter 


schools average 2.94 non-white Couchers. 


a 


Zhe 


22. 


(a) 


(b) 


(b) 


(c) 
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(x) Three of the seven special schools are 
non-white in student population; 287 
of the teachers in the three schools are 
non-white, while the average of non-white 
teachers at the other four schools is 


5.1%. 


Until 1973, the teachers were permitted to transter 
within schools in the Buffalo public school system 
solely on the basis of seniority and other <ondi- 
tions in the union contract. 

Prior to 1973, white teachers transferred trom 


predominantly non-white schools to predominantly 


white schools. 


The Board ordered the staff to study ways -f 

recruiting more non-white teachers. 

Prior to such meeting. efforts had been made by 

the Buffalo public school system to recruit black 

teachers from biack :cllezes, but with vers little 
success. 
(i) None of the relevant teacher examinetions 
was given at such recruitment sii: 
(ii The teaching applicant would ther: - re heve 
had to pey i:s or her own way in wer to 
mere y tance cis €xan nation. 

(iii The notice of the visit by the Buitalc 
school svrtem reprerentative cunsis:ed 
so0le.y ef a iem notice, 

(is The National Educational Yesting examina- 
tion is a procedure for testing teacher 


AM ues Baa 


(d) 


(e) 


(v) 


(vii) 
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The National Educational Testing examina- 
tion has been and is presently being used 
by the Buffalo Board. 

Other school systems, and the Buffalo 
Board today, hold examinations where the 


teaching candidates are. 


In a memorandum dated March 5, 1973, Messrs. Clapp, 


Conmne rs 


and Peville sade six recommendations to 


increase the number of qualified minority staff 


members 


in our school system, including contacting 


minority groups on school campuses, advertising, 


using black newspapers or radio, and reassignment 


of staff. 


(i) 


(ii) 


No special efforts have been made to con- 
tact minority groups in particular, when 
visiting Western New York campuses. 

No intensive advertising and recruitment 
program has been established in accordance 
with recommendation 2, nor have local or 
other civil rights organizations or the 
STA been contacted. 

No se has been made of black newspapers 
or vadio stations, pursuant to recommen- 
dation 3. 


ser has been no reassignment of present 


ts 


tatf, pursuant to recommendation 6, exce 


“ 


neofar as transfers of white teachers fr 


non-white schocits have been subtected ¢t: 


the Reville directive of 1973, 
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Harm from Segregation 


23, (d) Defendants Regents and Nyquist have irequettly 
affirmed the importance of racial integra’ tom of 
the schools and the educational disadvantages on 
all students attending racially isclated schools. 
The Regents’ policy has been affirmea mar: times 
in recent years. 

(e) Studies by defendants Manct: and the Buffate Soard 
have confirmed the educational benefits :/ racia! 


integration. 


UNLAWFUL ACTS BY BOARD OF EDUCATION WITH 
RESPECT TO SPECIFIC SCHOOLS 


ACTS OF RACIAL SEGREGATION 


Woodlawn Junior High School 


¢ 


24 (a) Woodlawn Junior Hig! school ("Woodlewn") i+ located 
on a cite bounded b» Woodlawn, Michigan, Masten 
and ferry Streets in tne City of Buiialc. it 
was <; med for attendance in September, 1B, 

{t When opened in 1966, its ethnic compes.tion 
was anoroximately 94% non-white. Tiie 6. . git... 
has persisted to aate so that in 1975-74, all but 


two <1 its 767 students were non-white, 


25... a} 

(by 

(d) 
eu. 
Sched 
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Board on July <i, 1958. 
The Woodlawn site was chosen by the board on 
Doounler 10, 1098, 

ich site Cuowce was made over the oppositiun of 
pumbers Of the black community of Buffalo wie 
informed the board that selecting such a site 
would make 1t difiicult to avoid the school's 
becoming a segregated school; the optional areca 
at School 17 was especially noted. 
Whereas some members of the Board (e.g., Chainnan 
Rubino) at a Hoard meeting of December 10, 1971, 
refused to take this consideration into accuunt, 
others (e.g., Mr. Rand) and Superintendent Manch 


noted that because the site was three blocks irom 


some 


Main Street, there was a possibility of havit): the 


echoo!] integrated, and all efforts to achieve that 


‘eg’? whald) be made, 


tendunce zone for Woodlawn Junior tiyn 


atch 20, i904, after many weers of 


e Lutter woeks of VPebr Hoey, ete 


’ 


be. Manth presented sane *.% 


Mrel Shotsksi and Wr fo omc 
we wi Uraw ils pupis . : ‘ 
vlomoutary schools: | Sehnual 8, bout cts 
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and Masten; School 16, 939 Delaware; 


School 17, 1800 Main; School 36, 709 
Elmwood; School 56, 716 W. Delavan; part 


af Schoo] 74, 126 Donaldson. 9 The: pei 


ra 
. 


74 involved in this and other jiopeoals 
is the portion south of hortiiand Avenue. 


y 


Pupils to the north now atten? Fillmore 


Junior livh School, This plo: inve.ves 
1327 pupils and would make ts. schoul 
about 76% Negro. 
(ii) Mr. Parlato said his prefercin cc was to: 
a district consisting of sciiusis 8, 16, 
17 and part of 74, This would mean a 
school almost entirely Negro. 
(iii) President Paschal C. Rubino, Anthony J. 
Nitkowski, and School Supt. Mench favored 
the district consisting of Sctols £0, 3o 
16, (17, part of 74, and the portion of 
School § iving north of E. Utica Street 
This would produce a school with 105? 
pupils and a Negro enrollrert cstimate: 
at 69-70%. 
fiv) Dr. Manch vrreposed as his cercond choice 
a district inc’uding the part «f Seicod 6 
north of Utica,’ part of 75, Pe 17 20 
4S. and $6. His compromics propesal wood 


mean a trhoal of 1292) pu 


pur 26 a ae 


roughly 377% Negro, 


-hoice was a Jdistricy ¢: ¥? 
Hf the sertion al Scinot BR nort ol Uti, 


nohoeds 16,'17, 30, 38 (350 Vennont) 
+ ily €; . * 0 ie ef 

whe RC sc SP eg Bie part 

hohe 4425 Bed) tavedvact ere 24 bounded 


by lerest, Grant, Potomr » and hichmoud, 


92 


Stipulation of Facts. 


She said she was willing to compromise 
for a district that would be the same as 
her first choice except that School 5’ 
would be excluded altogether. 

Schools 30, 56, 38, and 52 were largely 
non-white in 1963-64, 

‘ome parents of students in Schools 30, 
56, 45, 48, and 52 vigorously opposed any 
zoning plan that would iaclude those 
schools within the Woodlawn attendance 
zone, and a petition to that effect 
signed by epproximately 10,000 people 
was presented to the Board prior to 


March 26, 1964. 


at the March 26, 1964 meeting, Mr. Nitkowski of:ered 


tue following additional altermative, which ii. ..dia 


Wright supported: That Lafayette High Schoo: 


pe estabiished as a Junior High School; that Latayette 


tawh Senool be established in the present nev 


.clawn School, 9th through l2th grades, w:: 


on Science and Math subjects. wWood..w 
-tablishea as a high school would Lak 
te Letavette High School boundary, ¢. 


vrade would remain. Lafayette Junioi 


«* 90] boundary could include some schox 


Main Street, 


sevrd adopted the tollowing proposal: 


i elementary school districts So, 


10, Ape No Let 


portion of elementary schoo. costy. 
74 south of Northland Avenue: and 


93 


Stipalation of Facts. 


That portion of clementary school district 
No. 53 north of Glenwood Avcnue. 


For the purposes of this junior high school 
district, children shall be considered resi- 
dents of elementary School No. 8 who reside 
in that portion of elementary school district 
No, 48 north of Best Street. 


Also for the purposes of this junior high 
school district, children shall not be con- 
sidered residents of elementary school dis- 
trict No. 17 who (a) reside in one of the 
two optional areas of district No. 17, and 
(b) who have duly elected to attend an ele- 
mentary school other than No. 16 or 17. 


All boundary streets are optional. 


(b) The officially-stated designation of the school 


district for Woodlawn is as follows: 


"1. Beginning at the intersection of North 

and Richnond, north on Richmond to Lexington, 
east on Lexington to Delaware, north on 
Delaware to West Delavan, east on West Delavan 
to Main, north on Main to Jefferson, south on 
Jefferson to Northland, east on Northland to 
Fillmore, south on Fillmore to old Scajaquada 
Creek, west on old Scajaquada Creek to Humboldt 
Parkway, south on Humboldt Parkway ‘to Glenwood, 
west on Glenwood to Jefferson, south on 
Jefferson to Northampton, west on Northampton 
to Main, south on Main to North, west on North 
to Richmond, the starting point. 

(See optional area (3) below.) 


2. In addition to the above, 7, 8 and 9th. 
grade pupils residing in the following area 
will attend Woodlawn Junior High School: 
Beginning at Best and Main streets, north on 
Main to Northampton, east on Northampton to 
Jefferson, south on Jefferson to Best, west 
on Best to Main street, the starting point. 


3. Pupils residing in the optional area of 
Woodlawn Junior lligh School (area bounded by 
Delaware, West Delavan, Main and West Ferry 
streets) will attend schoels as follows: 


Sixth grade pupils now attending No. 56 
will remain at No. 56 for 7th and 8th. 
grades, and then attend Lafayctte ll.S., 
vocational or technical high schools for 
the 9th. grade. 


Sixth grade pupils now attending No. 16 
nr No. 17 schools, will attend Woodlawn 
Junior 11.5. for grades 7, 8 and 9. 


New ciirollees in this area, up to and 
eneluding grade 6, may have the option of 
tnroliing in No. 16, No. 17 or No. 56, 


New enrollees in this area, prades 7 and 
8, may have the option of enrolling in 
No. 56 or Woodlawn Junior HLS, 
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New enrolees in this area, grade 9, may 
have the option of enrolling in Woodlawn 
Junior H.S., Lafayette High Scheol, or a 
vocational or technical high school. 


4, All boundary streets are optional." 


28. Parts of the attenda’ce zones of Schools 30 and 56 are 
closer to Woodlawn than parts of attendance zones of schools 
designated as Woodlswm feeder schools. 

(a) {i} All the feeder schools were virtually 
all black; 

(ii) The optional areas included in the feeder 

pattern allowed white children residing 
in the geographical attendance zone to 
attend schools other than Woodlawn. 

(b) (i) Census tract information for 1960 and 1970 
shows that Schools 16, 30, and 56 are ia 


predominantly white residential areas. 


29. Some parents of children assigned to Woodlaw boycotted 
it for severai daye in September, 1964, because of its allegedly 


racially imbaianced attendance zone, 


30. In subsequent years, Dr. Manch has referred to Woodlawn 
as ‘a segregated school by any definition" (Feb. 14, 1968), and 
has declared that: (i) the Board never intended Woodlawn to be 
integrated; (ii) it sareed teotians would be a totally segre- 
gated school; end (iii) that the Woodlawn record makes it clear 
that “the Board is =ot going to accept any districting proposal 


that will mean an :.:egrated school system." (Jan. 28, 1979) 


BE 


eRe SS SNE NE HRS 0 NRRL ” ni: 7 eos "y 
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31. (a) In order to attempt to integrate Woodlawn in 
1968, the Board proposed in a report to Commissioner 
Allen, that Woodlawn be made a “magnet school" 
to attract students from other parts of the City. 
Some studies to that end were made. To date, 
however, this result has not been achieved. 

32, Woodlawn is one of the us junior high or middle 


schools with a substantial percentage of non-white staff. 


33. No effort has been made at any time to reduce the 
almost all-black composition of the Woodlawn student body 


by boundary changes of any kind. 


Optional Areas 


34. Up to June 30, 1972, certain schools in the Buffalo 
public school system had attendance zones with optional 
districts, wherein students residing in those optional dis- 
tricts were permitted to attend schools other than those that 
students residing in the rest of the district were required 


to attend. 


35. Schools with such attendance zones and the optional 
schools available have included: 
(a) School 17. This school had two optional areas, 
as follows: 
a) In one, students could attend schools 


56-30 and 16, instead of 17. 
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(ii) In the seceond, students, could attend 
schools 54 and 74 instead of 17. 

(iii) Schools 56-30 and 54 were majorily white 
for many years, and 56-30 remain heavily 


white. 


(b) Schools 57-31-40. 


(i) Students living in an optional district 
in 31, a black school, were able to go to 
school 41, a white school; the optional 
zone was in a census tract that was over- 
whelmingly white. This was abolished dis 
i965, with the students in the optional 
district assigned to school 57, then a 


predominantly white school. 


(c) School 40. An optional district in 40, a largely 


white school, allowed black students in that dis- 


trict to go to school 75, a 994% black school, 


(d) Woodlawn Junior High School. 


(i) An optional area was created in 1964 
bounded by Delaware, West Delavan, Main 
and Ferry Streets as described in No. 
27(b) above. 

fii} In addition, elementary school students 
exercising options and transfers out of 
feeder schools 16 and 17 were permitted 
to exercise the same privilege with 


respect to Woodlawn. 


(e) Genesce-liumboldt Junior High School. This dis- 


trict contains 13 boundary streets, on each of 
which students may choose a majority white schuol 
instead «f this almost all-black school. , 


Students living on streets that form the boundary 


lines «© two school districts may so to eiibor 


sinaeeinmmaiaaiaias es IRN RSET ATS SR SERUM SR 
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36. In 1964, a report of the United States Commission 
on Civil Rights on racial segregation in the Buffalo schools 
pointed out the adverse impact of such optional areas on an 


integrated school system. 


37. (b) The optional districts in schools districts 
a, b, e, and £ were not changed until 1972. 
38. During this period, some white children in the above- 
cited optional areas exercised their option and attended pre- 
dominantly white schools instead of the school in which the 


optional district lay. 


39. (a) In 1965, the 31-40 optional areas was abolished. 
(b) In 1972, all of the other above-described elemen- 


tary school optional districts were abolished. 


40. The optional areas were maintained long after their 
adverse impace on racial integration was brought to the atten- 


tion of the Buffalo defendants. 


41. Maintenance of the optional areas has contributed to 


racial separation and isolation in the Buffalo public school 


system, 
TRANSFERS OF WHITE CHILDREN 
FOR SEGREGATORY PURPOSES 
a2, ersuant to the longstanding policy of the Board of 


Education, as enunciated September, 1956, all pupils in the 
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Buffalo pubiic school system are required to attend the school 
in the district in which they legally reside. Any excepLion to 
this policy requires authorization from the office of Pupil 


Personnel Services. The exceptionsto the policy are that 


a "transfer" (permission to attend school outside the district 


of residency; may only be pranted for hardship, language, and 
voluntary intexration. 

43. That the policy of the Board which has existed for 
a number of years relative to where a student mist attend 
school is set forth as follows: 


"All pupils are required to attend the school in the 
district in which they legally reside. Any exception 
to this policy requires authorization from the office 
of Pupil Personnel Services. 


Pupils who move from one school district to another 
are te be transferred to the school in the new dis- 
trict. except where a request to continue in the 
school js approved for the remainder of the school 
year. he parents should be advised, however, that 
transfers near the end of the school year are not 
fencrally cecommended. Yhis is especially important 
in the case of pupils in grade eight, and twelve. 


Where the welfare of a pupil is concerned, the 
Bureau of rupil Personnel Services may effect a 
“transfer at any time." 


“All pupiis are required to attend the elementar: 

school in the district in which they legally reside. 
Any exception to this policy requires authorization 
from the oifice of Pupil Personnel Services. 


Pups.s who ~eve from one school district to anoti«r 
are .o be transferred to the school in the new di 
trict oxcep’ where a request to continue in the 
school is 2ypraved for the remainder of the schov} 
your Th. osrents should be advised, however, tic: 
Cravrcere = ‘ar the end of the school year are ne’ 
senevally t.commended. This is especially impor: a: ¢ 


ia the care of pupils in grades eight and twelve. 


wn 


Where the welfare of a pupil is concerned, the Tureau 
of Vou) Tersonnel Services may effect a transfer 


ah quis Line: 


ho request: (or transtors to hiphuschool owl of a 
district “.:) be considered before the last two wocks 
in A at ho requests for transfers to elancnt..: 
eehOols ott of the pupils district of residence can 
veddered antil after registration repo 


hh G0 blowing tbe opehing of «clieal 
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“If a pupil from an academic high school, from huffalo 
of from another recognized school system, is admitted 
to a vocational school, all credits which the pupil 

may have carned in general education subjects in the 
sending school are to be honored by the vocational high 
school in determining his standing toward graduation. 


Under the regulations of the State Department of Edu- 
cation a student may receive a vocational diploma from 
a Buffalo vocational high school 5y completing two, 
three or four years in vocational courses. 


Principals and guidance counselors should cooperate 
fully in connection with the transfer or admission of 
pupils, to the end that the best interests of the 
student are served by the vocational or the academic 
schools. 

Pupils transferring from vocational to academic high 
schools, after proper counselling and inter-school 
agreement, should be granted credit in full for all 
academic subjects completed in the vocational high 
school including related technical subjects. Satis- 
factory shop work may be applicd toward graduation as 
industrial arts credit as recommended by the Super- 
visor of Industrial Arts. 


Each case should be decided upon its merits. A 
regular transfer must be effected in all cases. 

Until such official transfer is completed in writing, 
the student must remain a member of the vocational, 


teclnical or academic high school where he has been 
attending." 


44, That a transfer meaus permission of a student to attend 
a school in a district other than in the district in which the 


student resides. 


45. That the policy permits exception only where a hardship 
is i volved, and, principally on the high school level, where 
a stadent makes a bona fide request to take a course which is 
not offered at the school in the district in which the student 


resides, or under the voluntary integration program. 


46. jhat 1t bas been tie policy of the Board of Education 
to offer ianguages in each high sehool if there are a sufficient 


number .° students wic express a bona fide interest in taking 


Buch lar Len. 
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48. That in order for a transfer to be valid (other 
than those wrder the voluntary integration program), it 
required the approval of the office of Pupil Personnel 


Services. 


49. That in addition to the number of transfers grantec 
by the office fF P11 Persounel Services, prior to 1972, prin- 
cipals in a umber of schools located in the area peripheral 
to schools icentified as predominantly black by the Buffaio 
School System Ethnic Census granted a number of transfers 
without obtaining permission of the office of Pupil Personnel 


Services. 


50. That on the average from the years 1965 through i972 
transfers were granted of approximately eight to ten white 


students per year from the School 54 district. 


1. That as of March 10, 1972, there were 27 students in 


School 30 from Scnooi 16 district. 


52. That as of March 10, 1972, there were fifteen students 


attending Schoo] 12 wio resided in School 16 district. 


53. That :rior to on or apout the end of the 1950's 
course or Courses .* the volish language were taught at ia: 


High Schoci. 


54. That on cr about 1960, Polish was discontinued = an 


offering et Bact Hiab School. 
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95. That subsequent to 1960, a number of white students 


residing in the East High School district have been permitted 
to transfer to other schools, particularly South fark High 
School and Kensington Nigh School, for purposes of taking a 


foreign language including Polish and Russian and Italian. 


56. That as of October 22, 1971, 216 students residing 
in the East High School district were attending sciiool at 
South Park. Gf these ie students were registered in the 
Polish program, 173 white and three black; 38 studcats were 


registered in the Russian program, 24 white and 14 black. 


57. that as ef April 12, 1972, there were for the school 
year 1971-72, 30-35 students taking a foreign language at 
Kensington High School who were residents of the Last High 


School district. 


38. That on July 6, 1972, the Board of Education deter- 
mined to offer Polish, Russian and Italian at East High 
School, and refused te grant transfers for such languages 
out of the East High School district to South lark High 


School or any other school. 


59. That on May 22, 1974, the Board rescinded the July 6, 
1972 resolution and discontinued offering Polish at East High 
School and determined to grant transfers to other schools, 
including South Park, out of the East High School district 


for the purpose of taking Polish. 


0. ‘ot ths practices in administering transfers by 
beth the (fice of Pupil Personne] Services and principals of 
vVorilous ols, oad the langsuave transfers, have resulted in 


annually 
PN al - 4 0 twhiag ort s/attend | 
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percentage of black students in various schools, anc Juding 


schools 54, ib, Fillmore Middle, Lenesee-Humboldt, Woodlawn, 
East High School, ail of which nave black student populations 


of at least sixty percent at the present time. 


61, (bh) Some principals of some schools. have accepted 
atudents from outside their districts without 
outaiaing appeoval of the Roard's office of 
rupil Fersonnel Services. 

(d) The eftice of Pupil Yersonnel Services permitted 
black and white students to transfer out of their 
districts tor the purpose of taking a fore1gs 


language. 


62. These practices contributed to the racial isolation 


ef the schools. 


63. A white student who transfers out of his district 


elementary school attends the middle or junior school ted 


his elementar~ (<hoo. so that he attends two schoois  Jtfl-: 
of his distric: ic, emwertary ane middle or sier. 


64. hese "FA m cers Therets affect the racial Sealant 


two schocis Cie stance of vany students. 


Roundary Changes: 54-22 
wounes ee i 


65. (a) Benes ae 8S located on Main Street near Yak w 
se Sag toeared on Bontington Avivo e te 
€ 4 CValte, wt © is northeast Wf se heed 

(hi) Nee ¢ bounds r> joy School 54 was shuited 


port to iblude Morris Avenue, which wae pre 
LG@uele fart Of El veel .d & district 
(ci Any K-6 student Living on Morris avenue +45 te 


attend only tr Neamt ov, 
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(d) 1970 census tracts indicate that the Morris 
Avenue area is only 2 7% black, while the rest 
ot School 54's district 1s between 14.9). and 
24.3% black. 

(e) In 1972-73, School 54 was 66.2% non-white, ard 
School 22 was 2¢.1, non-white. 

(£) (i) lhe School 22 street atialvsis ciiart tor 
November ., 19735 indicates thar there 
were 35 students attending Schous 22 who 
eid not reside in that dastric:, 

(11) Of the 35, 21 were from the Sctiwol 546 


district and 20 resided on Morris Avenue. 


Student Assignment: Schools 4 and 34 


66. ‘a) School 34 is an annex to School 4, They are in 
the same general pupil attendance zone, are a few 
blocks apart, are administered by the same prin- 
cipal, and until 1.70-72, both were K-6; in 1971- 
72. a tt grade was added to School 4 and in 1970- 
71, the Sth grade was dropped from School 34. 

(b}) School 34 was built in 1863 and is the oldest 
elementary school in the City. It is purportedly 


usec flexiply, according to the needs of the area. 


67. Although x0 more than a few blocks apart, 4 and 34 are 
in different etiucs¢ neighborhouds: 4 ig in a non-white neigh- 


borhood, and 34 \« in a white neighborhood. 


68 weqate be nroximityv, 34 las always been more than 
$6, white, and «< >as moved frou 34.5% white to 75.8% white. 


Cyoel Be lee i £4 22 1 Slee somewhat, despite thie removal 


+ SP? ‘ nd SS hap der lies? subsegnblally 


’ 


69. 


70. 


schools 


71. 


72. 
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(a) School 4 is over 650 students below capacity and 
could widely absorb the 280 students in School 34. 
the other elementary school near 34, School 33, 
is also below capacity and, in any event, does 


not serve pupils in the same area as 34 and 4; 


choot 33 is over 904 white. 


The Sutfalo Board has thus operated two unbalanced 


in the same schvol attendance district. 


Student Assignment: School 50 


(a) Four schools have special classes for educable 
mentally retarded ("EMR") students of junior hign 
school age: 42, 44, 50, and 82. Of these, 50 
is the only one solely for EMR students. 

(b) Schools 24, 35, and 84 and the Child Care Center 
are also special schools for the handicapped. 

(c) In all, 51 schools have classes for the mentally 


retarced. 


Prior t its closing, School 50 was 100% black. It 


was butlt in 1893 ard is in poor condition. 


74. 


in i973, tue United States Department of Health, 


Education and selic:e advised the Buffalo Board that it woule 


deny the Board appivximately $1.3 million in federal funds 


because 


ordered 


it found $<'.001 50 to be a segregated school, ard 


it integrated or closed. 


(a) (4 res, use to this threat, Scheol 50 vas 


orderes closed in june, 1974. 


a —— a 


separa 
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(b) The students in School 50 have been reassigned 
to School 24, which was empty. That school is 


thus a racially imbalanced school. 


76, St. Augustine has a school for pregnant girls. It 


is 100% non-white. 


Boundary Change: 9-62 


77. in 1964, School 9 was 100% white, and icho.. 62 was 
26% black. In 195, tne common boundary of Scihivis *- and “ 
was moved three blocks west, thereby adding to the :chool 9 


Vs 
attendance area. 


78. ‘The boundary shift resulted in the move of 106 stu- 


dents to School 9, all but four or five of them white. 


79. In 1964-65, the area around School 62 was becoming 
increasinsly non-white’ thus, in 1966, School bo, the school 
ext closest to School 62, was ®6.3% non-white, having been 


ony 21-39% non-wiite in 1961-62. 


80, ‘%n 1972-73, School 9 remained 80.5% white, dropping 
t> 71.5% im 1973-76; in 1972-73,\school 62 was 78.6% non-white 
‘ 
und in 1977-74, the non-white percentage rose to 91.57, a6 


esrollmer' dropp:d sharply from 861 to 770. 


Bl. a The f€e0° ef rhe boundary change cert pome 
wi st tents out af School 62, which was 


he ine ‘acreasingly non-white. 
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Grade Structure and Feeder Patterns for Junior 


High Schools and High Schools 


82. Of the four junior high schools operatiny: on 1973-74, 
three are Woodlawn, Cenesee-llunboldt, and Clinton, almost 90% 
or more non-ghite; the fourth (Southside) is only 11.5% non- 


white, a decline from 20.7% in 1969, and 15.6% in 1972. 


83. (a> The four junior high schools cover grades 7-9, 
and thus are fed by K-6 schools. 
(b) The overwhelming number of the 22 66% or more 
non-white elementary schools in eke City are 
K-63 
(i) 14 are K-6; 5 are K-5; and 1 (school 
93) is K-3. 
(iL) Only 2 are K-8, and one of these (school 


4) was K-6 until 1971-72. 


84. (2a) The high schools in Buffalo are fed primarily by 
K-8 schools. 
(b> All Set one of the high schools is predominantly 
white. 
(c) Ali out 7 of the 31 elementary schools that were 


86°. wr more white are K-8. 


85. As a result, the non-white K-6 schools send their 


students to the predominantly non-white junior high schools. 


86. (a) The sredominantiy white junior high schooi is fed 


by «chools 4, 26, 28, 33, 31, 40, 34, 27, 70. All 


but 6 31, and 40 are 86% or more white (40 as 72% 


white!, and these are all K-6 schools. 
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(b) Of the 25 other schools that were 86% white in 


1973, 17 were K-8 and the remaining 7 that were 
K-6, K-5, or K-4 were remote from any predominantly 
black school and close to K-8 predominantly white 
schools. E.g., 30 and 56; 86 and 88 were 81; 18 


was near 77, 


87. In sum, non-white students are fed to junior high 
schools and white students--except .for the few in the Southside 
Junior High School area--are fed to either white high schools 


or adjacent elementary schools. 


88. (a) The Buffalo junior high school system was established 
in the following years: 


Genesee-Humboldt: 1961 


Fillmore: 1962 
Clinton: 1963 
Woodlawn: 1964 
Southside: 1966 
School 39 


89. (a) As part of the Sixteen Point proposal made to the 
Comn:ssioner of Education in 1968, the Board 
decisred it would not construct any more schools 
in non-white residential areas. 

(b) A new building was constructed in 1968 which served 
as an addition io School 39. 

co) Tt was sited an.ail-black residentis] a:sa, ove: 
obj. tions by board member George Blacknan to 
sit g Sceioo1 29 at that location because that 
wou perpetiiate ocou0l 39 as a serreviated school 


(5; '67) 


eae 


a 
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Buffalo 
(d) The defondanis Kicw its student population would 


be virtually all-black. 
Buffalo 
(e) Toe defendants did rothing to try to inlegrate 


set.ool 39. 


Southside Junior High School 


QCA. In 197i, Se-tuside Jenier High School was overcrowucu. 
There were various «ss to reduce such overcrowding, one of 
wiich involved (i) helding back 110 predominantly black students 
previously attending Southside Junior Nigh School from the 
schools 4-34 arza to school 4, a predominantly non-white school; 


and (ii) transfer of 5@ school 40 students to school 44, 


90B. (a) Schools 57 and 75 had excess capacity in 1970-71; 

School 75 had an enrollment of 546 with a capacity 
of 762, and school 57 had an enrollment of 331, 
with a capacity of 381. 

(b) School 40 is nearer to schools £7 and 75 than 
to school 44, 

(c) Schcole “0 and 44 were 79 and 73% white in 1970- 
71: schools 57 and 75 were 49.9 and 100% non-white 


in 1970-71. 


90C, The plan des ribed in 490A was adopted, despite an 
awareness that the plun would increase the racial isolation of 
. 


Southside Junior High School. 


90D. Althoueh oriccnally intended to be temporary, the 


above-uescriled plan oos been continued in effect to date. 
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Bishop Ryan lligh School 


91. In late 1970 or carly 1971, the premises of Bishop 
Ryan Iigh School became vacant. 
under consideration by the Board 
92. lt wastaken _/ that this school building be used 


to aid overcrowding at Southside. 


93. At a Board mocting of June 9, 1871, foard member 
Nitkowski stated: "Yes, but jon es {ece, 1 don't know, 
you don't want to believe anybody bur you're not going to 
get Bishop Ryan Wigh School for the Buffalo Public Schools. 
The community is against it. ‘they will not have an integrated 
school in that area. And they're not going to give it to you 


so you might as well forget it because you're going to have 


problems there, It's right next door to 69." 


94. Bishop Ryan High School was not obtained for use by 


the Buffalo public schools. 


Vocational High Schools 


95. There are currently six vocational and technical high 
schools in the City of Buffalo. They serve the entire City and 
do not have special attendance areas. The City defendants > 
have always prided themselves on the high quality of these 
schools, in contrast to other cities where vocational schools 
are {frequently considered inferior in quality to academic 


schools. 


96, 6£ the six, three have had very few non-white students 
(Seneca, McKinicy, Hutehinson-Central Technical); two are 40- 


t 


“yo nore tite Cb rgard and lincrson); and one is almost all- 
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98. (a) In 1972, the examination aid interviews were either 


dropped or modified by defendants to improve the 
racial balance at these schools. 

(b) Such changes have not significantly improved the 
racial isolation in the Buffalo vocational schools. 
ius, .6 1973-74, all three were approximately 
80% white, even though white students account for 


aniy 69.7% of the total high school population. 


99. Ama ority ** students attending vocational high 


schools travel by bus to their school. 


BOARD INACTION 


101. (a) On February 15, 1965, in The Matter of Yerb 
Dixon (___ Ed. ___), defendant Nyquist's prede- 
cessor, James E. Allen, ordered defendants Board 
and Manch to submit “a plan for the progressive 
e.iminetzon of racial imbalance, including the 
sieps ts be taken in this direction in 1965-66."' 

ib) The Boaru submitted proposals between 1965 and 
196% which were repeatedly found by Dr. Allen 
ra he iudequate and "disappointing." 

(c) The Boara explicitly refused to adopt any plan 
that would “involve transportation of white 
children into non-white residential areas except 


by. their own choice." 


102. ‘a? In 1968, the Board proposed another plan to the 
Commissioner in which it declared that: 
(i) 1t would convert Southside Junior High 
school into a middle school (grades 5-8). 
(ii) The Board's staf£ would "be directed be 


develop a plan for the use of . . . 


ESS A ARE as NR DEOL A NEE atta RIE 


103. 
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[Woodlawn Junior High Schooi] without | 
maintaining its presently segregated 
character.” 

(iii) The Board would provide "a plan either 
to integrate East [Higi: School] or to 
distribute its pupils among the other 
secondary schools will be developed when 
space makes this possible." 

(iv) From 1968 to 1973 each of the following 
high schools had capacity for at least 
300 additional students on the average: 
South Park, Lafayette, Grover Cleveland 
and Bennett. 
(v) Other middle schools would be built. 
(vi) Educational parks would be planned. 

(b) The most significant part of this plan was the 
projected establishment of approximately twelve 
integrated middle schools, which would educate 
grades 5-8. 

(c) In 1968, the Board also proatead to make an effort 
to make Woodlawn into a "magnet school" to draw 
students from outside the Woodlawn attendance 


zone. 


(a) None of this has been done: 

(i) Southside Junior High School has not been 
converted into a middle school; instead, 
the Board has acted to reduce the number 
of black pupils attending Southside 
Juuior High School from approximately 


20.7% in 1969-70 to 11.5% in 1973-74. 


104. 


105. 


(b) 
(c) 


(a) 


(b) 


(c) 


fa) 


(b) 
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(ii) Nothing has been done to integrate Woodlawn 
Junior High Sepeet 

(iii) The Board has not acted to create or imple- 
ment a plan either to integrate East High 
School ur to distribute its pupils among 


the other secondary schools. 


‘iv; So other middle schools have been built. 
(vw) No educational parks have been approved 

by the Board. 
woodlawn has not been made into a magnet school. 


Changing Fillmore from a junior high school into 
a middie school has not significantly reduced 


racial isolation and segregation. 


In 1967, defendant Manch appointed an Advisory 
Councii om Integration, which was asked to propose 
weys to integrate the Buffalo public schools. 

The Advisery Council made twenty-eight recommen- 
dations, many of which were supported by the 
then-Coordinator for Integration Donald Laing. 


Only one such recommendation was adopted. 


Even the ch the Common Council has not funded 
middle schools other than the West Hertel school, 
the Buffalo Board has not adopted an alternative 
approach to ending racial isolation. 

The Board has not dadertabenats of under- 
utilized buildings for middle schools, as sug- 
gested =v Board member Armold Gardner. 


Aitern«t.-es such as pairing schools have not 


been acopted. 


SE ARN RUE NE ORISSA ae REE RM SIR NATED 
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106. Defendants have never made an attendance area change 
that involved assigning students from a majority white resi- 
dential area toe a majority black school, even though come wWirce 
schools have a student population in excess of capacity, whiie 


some black schools have a population of iess than capacity. 


107. On March 23, 1972, the Board voted to send i ette: 
\ 
to Commissioner Nyquist relating to his directive: some Boarc 
* 


members explicitly referred to the Commissioner as ar. 


"adversary." 


108. On March 26, 1972, the Board received = pro: sal for 
integration prepared by the Coordinator for inteyrateon Jame r 
Heck and “filed” it, thered. tabling it. Ne action Dherecr 


has been taken. 


COMMON COUNC LL ACTION AND INACTION 


110. «s) Funding of educational activities anc programs 
in the City of Buffalo requires approval by the 
Common Council of the City of Buffalo ("'Coomon 
Council") which approves the budget of i e Board 
of Education and determines what elements thereof 
are to be funded, 

(b) Funding for the construction of schools +n the 

City of Buffalo requires approval by the Common 


Council of the City of Buffalo. 


RE a TS Ae een rae 
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(c) The Common Council is the legislative organ of 
the City of Buffalo and is vested with the 
authority and responsibility for enacting legis- 
lation within its jurisdiction for the City of 


Ruffalo. 


Portable Classrooms 


112. (a) On May 8, 1968, the Buffalo Board of Education 
approved the creation of 24 portable classrooms 
to be constructed at 12 predominantly white 
schools in order to provide spaces for some 
450 non-white students from Clinton and possibly 
Woodlawn Junior High Schools and to improve 
integration; Board members Parlato and Joseph Se et a 
Murphy dissented. The action was taken at a 
public meeting in which a large number of peopie 
attended and strongly opposed the Board's action. 


(b) Such portable classrooms are widely used through- 


out school systems in the United States ba 


113. (a) Within a few days, on May 14, 1968, former Board 
member alfreda Slominski proposed and the Council 
adopted a resolution directing the Corporation 
Counsel ''to prepare the necessary legislation” 
to prohibit the use of portable classrooms, even 
though said Corporation Counsel advised the Common 
Council that in his opinion, it had no power to 


enact such legislation. 
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(b) Two other resolutions declaring opposition to the 


portable classroors were also adopted. 

(c) Councilman Edward V. Reyan and others noted in 
debate that the umleriying issue was racial inte- 
sration of the sclivcols. 

(d) Royeett threats were made by persons opposed to 
the use of the pertable classrooms Cound i imen 
Slominski, William A. Buyers, and Gerald 2. whaler 
joined in a picket Line around Cicy llall on May: 2. , 


1968, protesting the use of portable class> voms, 


114. (a) On June 11, 1968, the Common Council amencce the 
Building Code as follows: 


"The first paragraph of Section 201 sf 
Chapter XII of the Ordinances of the Cit 
of Buffalo . . . shall be amende 
as follows: 


(<8 

ee 

(¢) 

i 

o 
Ge 


g201, Schools, special restrictions and 
alternate requirements. Notwithstanding 
any other provisions of this chapter regu- 
lating the classification, design, construc- 
tion or location of buildings or structures, 
when there presently exists on any site 6 
ouilding or buildings used and occupicd 

dor school c? oms or otuer sche. | pur 


poses, no_ additional additional buildings or st struc 
tures sha shali be erected or placed or ad 
site unless the additional building ot 

structure is of the same type of comstruc- 


tion as the main building located thereon. 


Subject to the forepoing Limitation, it 
shall be lawful to erect in this city 
schools and colleges, including the audi- 
toriums and gymnasiums connected therewith, 
designed, constructed and used in the 
manner set forth herein, any other pro- 
visions of this chapter to the contrary 
notwithstanding, ‘This section shall only 
apply to such buildings or structures which 
do not exceed two stories in height; and 
this section may only take preeedenc. over 

i ether applicable provisions of (ure Cuapior 
wien, in the judgment of the director of 
caildings ond subject to his approval, 
the requirements and provisions of tiis 
section wii! provide a safe, satisfactory 
and adequate building for the intended use. 


Note Metter underlined is new.)" 


ee ERE BRIO ENR eR: 
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115. On Jone 12, 1968, the Moard of Education voted to 
proceed with 2% questing a building permit for constructiny, 
the portal ds | £56 1) DOE Se 


. 
. 


116 On lovee 2a, 2968, Naver Prank A, Sedita vetoed tlie 
oidinavce om ounent. relying ap an opinion of tle Corporatict 
Counsel, wi Lat 

"Cay e prrcibitiesws contained in the ordinance 
Couscatute an attempt to create and establish 
nelir oes nertainiavg to cducation which right full~ 


aid sc, aisy velong to the Board of iducation aid 
ether institutions of learning. Such prolibitions 
will oot only interiere with the operation of the 

s seo) system ef this state within the boundaries 
of tae city, but will also add to the differences 
in gietdon cow ewisting as to the propriety of con- 
structing and wsing portable or relocatable class- 
rooms tor educational purposes. 


(%) “he said ordinance is discriminatory in por- 
pose, aature, and object in that it is desipned ané 
intended, primarily to hinder the board of Education 
in maintaining and cepcrating a function and facility 


ay the eit. sshocl system. This design and intent 
is a matter of public knowledge." 


117. (a) On July 9%, 1968, the veto was overridden by an il- 
4 vote 
fh3 8 the «ane day, the Council defeated a bibl da 
direet the Corporation Counsel to prepare a tall 
haanine discrimination in all types of housing 
fo. Yn September, 1973, the Council defcated simita: 
efforts by Councilman Horace Johnson to enact 


fair he sing lemislation. 
, { 


ee ae seamemns 
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118. The Board of Educetion challenged the constitutionality 
of the ordinance and by order and opinion dated September 9, 
1968, the Supreme Court, Erie County. held the ordinance witor 
stitutional, which decision was affirmed the following year. 
Board of Ed., City of tufiaio v. City of Buffale, 32 A.D.2a 98 


(4th Dept. May 16, 1904). 


119. The Building Code Amendment of June Li, 1968 thus 


delayed implementation and use of the portable classrooms tor 


at least a year. 


Middle Schoois 


120. ‘a) The middle school (5-8) program was the centre’ 
and cruciel element of the Board's eff. ts at 


integration. 


a 
r 


In 1968, the Board proposed the creation of 12 
middle echools whict would all be integrated, iu 
integration was planned for the elementary (1-4) 


schools. 


121. (a) In 1967, the Board decided to make the West Her'e! 
school, then under construction, into an integrated 
middle school in the Riverside srea at Military 
Roed ‘and Hertel Avenue. 

(b) Comauni ty opposition in “the Riverside area was 
high; Board mem!<r Slominski was quoted at length 


in opposition to the school in a Riverside newspaper. 


ar a a) By tuly 25, 1968, the West Hertel schoo! va 
approximately half to three-quarters completea 
On tnat date, che Common Council refused to 
aut. rice tne > prowile of $997,000 to complete 


the hoe, while approving other schovl const riction 


bon: issues. 
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(c) Superintendent Manch declared, "The issue is 
integration just a it was on the portable class-~- 
rooms," and the is :e was so seen by many others 
in the community, including the Buffalo Evening 


News. 


12%. The Comei. approved funding for completion of the 


West Hertel “Middle School. 


124. At the meeting of July 25, 1968, the Council refused 


to authorize a bond issue of $380,000 for planning the remaining 


middle schools; the integration purposes of the bond issues 


were clearly set out. 


125, wm June 3, 1909, the Council tabled a proposal for 


$190,000 in planning funds for middle schools. 


127. In November, 1972, only one middle school was 
recommended by the puard staff, and that proposal has not 


been acted upon in any way. 


Busing 


128. In recent vears, the Common Council has adopted 
resolutions opposing cross-busing for purposes of integrat:on, 
see, e.g., Resolutions No. 161, 162 (3/7/72), and rejected 
proposais against discrimination in housing. Such is reported 


in Proceedings of the Common Council, No. 174 (7.10/68). 
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Bishop Ryan 


129, (a) In 19/1, cne Board considered purchasing Bisher 
Ryan !ligh School in order to reduce overt rowding 
at Sovth Park High School and Southside Junior 
High Schooi. 

(b) Lf purchased, Bishop Ryan could have cor: vy: buted 
to reducing racial isolation and improve: 


integration, 


BOARD MEMBERSHIP 


130. (a) In January, 1972, the board was conside: ing a 
request by defendant Nyquist to propose further 
plans to seduce racial isolation in the Buffalo 
public schools. 

(b) Mayor Frank A. Sedita appointed Mrs. Carol 
Williams to the Board of Education. Jn --nport 
of the appointment, the Mayor declared in a letter 
to Councilwoman Slominski that Mrs. Will‘ams’ 
appointment would break the deadlock. te added: 


“T have made my decision. It affirms my 
position against cross-bussing. . .. 


Mrs. Williams had made it clear that she 
shares my belief with respect to the 
bussing issue." 


131. (a) Mrs. Williams has voted in a manner consistent with 


the above expectations, after deciaring «! her 


firs: meeting: “Z am against busing in any shape 


or form." (March 8, 1972.) 


ue 
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(b) On March 28, 1972, Mrs. Williams joined with 


three other members of the Board to table the 


integration plan described in 4108. 


SIA1E ACTION AND INACTION 


132. (a) Detendants Board of Regents of the State of New 
York ("Regents") establish the policies and prac- 
tices for the administration of the public school 
systems of the State of New York. Pursuant to 
N. ¥. Educ. L. §207, they “exercise legislative 
functions concerning the educational system of 
the system, and, except as to the judicial fr:nc- 
tions of the commissioner of education, establish 
rules for carrying into effect the laws and policies 
of the state, relating to education.” 

(b) The Comiopianae of Education is the chief execu- 
tive officer of the state system of education and 
of the Board of Regents, pursuant to N. ¥. Educ. 

§305. se has the responsibility for enforcing 
all iaws relating to education and for executing 
all educational policies adopted by the Board of 
Regents. He has general supervision over all 
elementary and secondary schools, including those 
in the public school system of Buffalo. 

(c) Section 306 of the N. Y. Education Law gives the 
Commissioner the power to remove any school 
officer or member of a board of education who 
willfully disobeys any decision or order of the 
Coumissioner of Education and to withhold from 
anv district or city its share of the public money 


of the state for such disobedience. 


133. 


134. 


(a) 
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Faiiure to Enforce Regents' Policy 


The Regents have frequently declared tneir policy 


to eliminate racial isolation aud segregation in 


. 


the New York State schools. 


(b) The Regents hae also acknowledged and deciarea 


the educational indispensability of raciei inte- 
gration, including its statement thereon in a 
"Statement on Racial Integration" of Marc: 4, 


1972 (p. 2). 


On February 15, 1965, in The Matter of Yerby Dixon 


( Ed. ), defendant Nyquist's predecessor, James E. Allen, 


ordered defendants Board and Nanch to submit "a plan ‘or the 


progressive elimination of racial imbalance, including the 


steps to be taken in this direction in 1965-66," 


135. From 1965 to date, the Commissioner has frequently 


noted the failure cf the Buffalo Board to comply with his crder, 


as set forth in 4134 above, and has noted the repeated "rebuffs" 


to him on this matter by the Buffalo Board. 


136. 


(a) 


(b) 


On January 24, 1972, the Commissioner informed 
the Board that "segregation is more severe in 
Buffalo now than it was an years ago." 

In November, 1972, the Commissioner reiterated 
his findings that the Buffalo Board had failed 


to comply with his decision and order, and with 


the policies of the Board of Regents. 


i 
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137, The Commissioner is aware that the Buffalo Board will 
continue to do nothing to enforce the order of February 15, 
1965 through June 30, 1974, when an elected board took office. 
The Comstestocer has no ‘evidence that the newly-elected Board 


has complied or is planning to comply with the order. 


138. The Commissioner has taken no steps since February 15, 
1965, to remove any member of the Buffalo Board or any cf 
its employees or to withhold funds; nor has he taken any steps 
to seek a court order compelling compliance with his order of 
February 15, 1965, although the Commissioner declared in a 
letter of January 24, 1972 (referenced in 418(b) of this 
stipulation) that "segregation in [Buffalo] is more severe now 


than it was seven years ago." 


Siting and Construction 


141. Defendants Commissioner and Regents have approved the 
siting and construction of schools including Woodlawn and 39 
which they knew would < reate, maintain, and perpetuate racial 


isolation and segrega: on. 


142, The Commissioner has not promulgated a formal regu- 
lation to effectuate the Regents’ policies to desegregate the 


schools. 
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Ch. 342, L. 1969 


143. In 1969, the New York State Legislature enacted Chapter 
342 of the Laws o: New York, amending §3201 of the State Education 
Law. Chapter 342 prohibited state education ofiiciais and 
appointed boards irom assigning students, or establishing, 
re-organizing, or maintaining school districts, school bones 
or attendance units, for the purpose of achieving racial balance 


in the schoois. 


144. Chapter 342 was held unconstitutional by a three-judge . 
court in Lee v. Nyquist, 318 F. Supp. 710 (1970), aif'd, 402 
U.S. 935 (1971), om the ground that is involved the State in 


racial discrimination and impermissible racial classi “ications. 


Closing of Technical High School, Fosdick-Masten, 
and Hutchinson Central 


146. In 1953 the desendant Board caused Technica! High 
School to be closed on Clinton Street. 
147. Technical wae a predominantly white school located in 


a predominantly biack neighborhood. 


148. In 1953, the defendant Board caused Hutchinson- 


Central and Fosdick-Masten High Schools to be closed as 


academic nigh sch ols. 
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150. The actual consequences of these changes are the 
following: 

(a) Closing of the only high school in the black ~ 
districts of Masten and Ellicott. 

(b) Opening a girls' vocational school at Fosdick- 
Masten--a practically all-black school in a 
practically all-black neighborhood. 

{¢) lose a predominantly white school (Technical) 
located 1n a practically all-black neighborhood. 

(a) Causing the large number of black students to 


ee from Hutchinson Central to East High School. 


151. At a Board meeting of May 26, 1954, the Board author- 
ized changes in the East High School district so that students 
living in en optional area to the northeast no longer went to 


East. Suc! students were practically all white. 


152. At the same time, the Board extended the East dis- 
trict further south. This resulted in some students who were 
black being required to go to East instead of predominantly 


white fouth Park. 


153. At a soard meeting of May 22, 1957, further changes 
in the districts affecting East High School were made, including: 
the avea bounded by East Ferry, Michigan, Virginia and Jefferson 
Avenues, formerly optional to Grover, Bennett or Lafayette, was 
in; luded in the Fast district. Most of the students in this 


area are black. 


154. At a Board meeting of May 22, 1957, high school 


students trom elementary district 43 were assigned to go tc 


South Park High Schoo > as of September, 1957. 
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155. Students from the school 43 district were predominantly 


white, 


156. School 43 distrisc is either closer to East High 

School--or at least equidistant to--than Youth Park. 
; # 

157. Following the transfer of Techr. « 1 School to 
Hutchinson Technical, the Board set up a 7th anu 8th grade 
center at the site of old Technical High Scnool resuiting in 
an all-black Clinton Junior High School, feeder scnow's of 


which were 6, 12, 32, and 75, all black elementary sctools. 


158. The closing of Hutchinson Central was protested by 
certain persons, tncluding Councilman Leland Jones, at the 


Board's meetings of May 13 and 20, 1953, and June 24, 1953. 


159, At these two meetings, the then-Chairman of the 
Board Pascal Rubino pointed out that economics did not 


justify the actions proposed. 


160. On at least one occasion within recent years 
defendant Manch has acknowledged at a Board meeting that 
the closing of Hutchinson Central contributed to causing 


East to become a black school. 


161, The clwsing of Hutchinson Technical and the dis- 


tribution of students and changes in districts aifecting 


a black school, 


JEAN COON (date) 
Assistant Attornes General Attorney for Plainciffs 
Attorney fcr State Nefendante 


ANTHONY Goo RY ‘date: 
ASELELanY orpOre: o% Ub unRe. 


5 


Arrornev tor “it. ‘efendants 


. 
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Pretria: tatement Keating to Housing and Documents 


162, tke. 
uk blowin as ».¢ by way of explanation ef ihe 
plaintiife’ vf thie arca and does not call for a stipe- 
lation excor: a3 fis :otuest that the defendants stipulate 
tote autres cat 1 the  oxiabits referred to hercin, 
Fae vivt> $$ will establish that blacks are lecated 


ten and Fllicott Districts by virtue of 
City. Stats Oy al action cver the years, witel: action fas 
heen and is .3 ont. omity with write citizen pressure--and not 
by accidern: High ch lee, 

Alec, oriv.ie diccrimisation, supported and condence 
by City, $°5:. erd Y.ceral action, has influenced government 
decisions st 7’ i. .1s. Such decisions have effected contain- 


ment of the b1. k ps clation and prohibited free movement over 


the yeirs. 
i663, Witness: 


164, will cali MR, VICTOR EINACH, presently 


® 
re 
= 
w 


retired trom ihe New ork State Division on Iluman Rights. tic 
was an inspector fer :1e Buffalo Municipal Mousing Authority in 


the iate 1930's. Mr. Linach will testify that in the late 1930's 


te 


tue black population 41f Buffalo approximated 20,000. During this 
period t!e Dutisio ..icipal Housing Authority, established in 
1934, carvsed tie Wis.crt Park Project to be constructed through 
the aid of U. 2. Government lunds. Willert Park, located on 

led (CLE Ge Avaee ca) “illian in [buffalo's Ellicott District, 

had approwimatei, i7. units. At this time the surrounding, cou- 


munity was wot. il. tlack neighborhood. Mowever, this is tie 
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only housing project where Nexwreoes were permitted to reside, 
although the Lakeview Project, having 668 units, constructed 
on Buffalo's west side, and the Commodore Perry lroject in 
Baffalo's first ward were byilt during the samc period. A tew 
years later the Kenfield Project in the Kensington area wath 
658 units was constructed. 

Mr. Einach will explain that as the Negro popuiation grew 
il was necessary to provide more public howsiny,, ani proposals 
were made in the early 1940's to ‘torake such nousiny in South: 
Buifalo, Cheektowaga, on the west side, Fillmore Avenue, and 
the blacks moving into existing housing projects such as 
Lakeview or Comaodore Perry was discussed. 

There will be introduced through Mr. Einach various news- 
paper clippings, itemized more particularly in the list below, 
which demonstrate the opposition of citizens in the various 
parts of the area including leading persons, those in authority, 
institutions, churches and others. Mr. Einach will identify 4 
June 20, 1946 report of the Subconmittee on Housing, discrimina- 
tion in public housing in Buffalo published by the State 
Commission Against Discrimination and the results of his report 
concerning this report; he will identify an exhibit "Race, 
Fear and Housing" published by the Urban League in 1946, 

This evidence will establish that the City and Municipal 
Housing and Fed. 21 officials yielded to this pressure and 
refused to construct additional housing to be available for 
black persons in any area except Willert Park and gucepe the 
so-called Negro section, and it was decided to add some 300 
units to the Wiljert Park project. Thereafter, bie ae 
the sane policic: and yielding to the same pressures, further 
public housing was built but only in the same so-called Negro 
area, aac ly, the Carver Project (now Ellicott Mall) and the 


Talbert Viojycect. 


eeeneertieseteen 
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‘ 


Mr, binach wiis also ccotiiy that following the submission 


of tie reper £ diccrin. ation in public housing, that at a 
meeting in bab Gb (6b 56,2020 iunicipal Housing Authority it 
refused to pass a :esolutuce poemnitcing the assignment of blacks 
te other Cuan bare a d also refused to permit any trans- 
fers of blacks tro wiliest (ark to any of the other projects. 
TO5. rR. MARTIN SLOWN Of Gasliugton, D.C... will cescity as to 
the policies of tie +ederal jiousing Administration, as expressed 


in the 1935, 1936 asd 1938 F.N.A. Underwriting Manuals. Such 
policies expressly cirected empioyees and developers of housing 
to discriminate against blacks. For example, among the rele- 
vant parts of these manuais which will be offered into evidence 
are the foliowing: Section 310 dealing with "protection iron 
adverse influences’ provides in part, “Important among adverse 
influences besides tnose mentioned above are the following: 


infiltration of inharmonious ra al or national groups. . . oa 


the section deals with appeal of the Neighborhood," 


particularly Section 315, provides in part, ‘The appeal of a 
residential neighborhood resulcs from . . . the kind and social 
status of the inhabitants." 

The section entitled "Protection from Adverse Influences" 
provides in Section 228 that decd restrictions are apt to prove 
more effective thar 1 zoning ordinance in providing protection 


from adverse influences. Section 266 states, "The social class 


of the parents of ciildren at the school in many instances have 


a vital bearing.’ Section 284(3) provides, "Recorded decd 


restrictions should strengthen and supplement zoning ordinances, 


. 


and to be really effective should include the provisions tisted 


" 


OMe ce Recauwuded restrictions include the followiig: 


ps 


(go) prohibition oi ihe eccupancy of properties execpt by the 


race fer which the: ore intended." 
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Section 951 dealing with quality and acceptability of 
schools provides in part, “Wien considering the question of 
schools . . . the social class of the parents of children at 
the schoo! will in many instances Inve a dircct bearing. . . - 
However, if the children of people living in such an area are 
compelled to attend school when a majority or cousiderable 
nunber of the pupils represent a far lowe: level of society 
or an incompatibic racial element, the neighborhood under 
consideration will prove far iess stable and desirable than 
if this condition, .. ." 

Mr. Sloan wiil testify that these were the policies and 
practices under which the F,.W.A. evaluated applications for 
{ederally guaranteed mortgage loan applications. Mr. Sloan 
will testify that these manual provisiors were in effect 


until on or about 1948. 


165. DR, MYRON MCGUIRE, a Buffalo dentist, will testify 
that in the late 1930's when the decision was made by the 
Municipal Housing Authority that only olacks would be assigned 
to live in the Willert Park Pruject and that whites mis not 
be assigned to reside there and Negrocs would not be permitted 
to reside in the other projects, Dr. McGuire went to Washington 
to protest this aud the decision to make Willert Park er exclu- 


sively black housing project. 


166. MR. CLEON SERVICE, an apes iene Buffalo realtor, 
will testify that following World War 11 when the housing boom 
started north of the city, he approached officials of major 
developers 11 the Niagara Falls Boulevard, Lincoln Jack and 


other areas. Ie wanted to bring black clients and cooperate 


in the saie of homes to them, The developers {flatly refused. 
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Nr. soba will tes afv that with respeet to the saic of 
’ 


“ f é . < 
homes to bio an the tandin Park district, located generally 


to the soutieos! of Moin ged Vensington, after the war and 1iic 


the 1950's, blocks Could net «ce homes. in that district. it was 
only adcer pipe ao hare ¢ the construction of the Vambold? - 
Konsitmgtan Ta} ty chat blecks were permitted tu see hor. 
iat oe eae Spa eer de Wake he 

“rv. Service | ‘con a munber of the Greater Buffalo Board 


of Realtors since ('o late 1940's. At that time the manual 
cf the National Ass: ciation of Real Estate Boards prohibited 
the introduction of tiversified groups into otherwise homorc cous 
neighborhoods. Whicn Mr. Service wanted to break this line, ve 
was told by brokers “hat this was contrary to the Nationa! 
Realtor: Code 

Multiple listirs was introduced in 1958, resulting in a 
furor among th. mem'crs of the Greater Buffalo Board of Ri a'tors 
because this sictem sould make white homes available for val. 


and place them into the hands of black brokers. According fo 


vo, tois sed the Board to split with the suburban 
come? ‘'ieir own suburban board. The multipie 
list’ ng systcm was ~t available to blacks. 

| Mr. Service st.ics that in 1958 at a meeting of the Soard 
of Roaltors in the “ark Lane Restaurant at which all blaci 
brakers were invited to attend, the presiding officer and <'c 
Tececutive Director . the Board of Realtors put it straight tv 
the black brokers: if black brokers were to show up in wWiite 
areas with Llack cus*omers, the multiple listing system would 
dic. The black bro! rs felt intimidated by this aa were forecd 


veree with the wv (2 brokers at this meeting that they sould 


t 


not show homes to o'a:ks in white areas. This agreement included 


an understanding ov ie part of the black brokers that if they 
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had a Wuite customer, they would request a white broker Lo 
show the Lome and the black broker would receive a full com- 
mission. The biacks agreed to this because they selt that an 
time mulliple listing would be beneficial te tien. This agree- 
ment lasted until the Metcalf-Baker Act was passed by the New 
cork State legislature ar Vie carly 1960's. liowever, for a 
pumber of years the State Commission Against Discramination 
was completely .seffective in enforcing tic statuics or 
investigating camplaints. 

Mr. Service will alse testify as to the impor of Fea. 
35 housing; F.iicA. 236 housing; F.H.A. muiti~fami-y rental 
Survey. 

167. Plaintiifs will introduce the Novembe:, 1961, report 
of the Buffalo Municipal liousing Authority dealing with 
Ellicott relocation objectives, experience and appraisal. This 
repert will show that the thousands of persons who were dis- 
placed by the Eilicott Urban Renewal project wiich destroyed 
hundreds and hundreds of residences in the 1950's were relocated 
in the Ellicott and Masten districts. This is demonstrated 
through the demographic maps attached to the report. The rca- 
sons for relocating displaced families in the so-called black 
areas (Ellicott and Masten districts) are sect forth in Part 3 


of the City of Buffalo's Model Cities application cf 1967. 


i. 
ce 


page °6 of Section 3, the explanation for this is given: 
Although at the time ghere was a sufficient number 
of adequate housing units available, the relocation 
propram failed to take into account the residential 
exclusion problem which restricted the movement of 
nonewhites to the Masten and Ellicott comnunitics. 
“hie gaoctriction, thourh wawritfen and oy oo ted 
necerth. less reduced the supply of housing cuits 
ilaite te the neu-white families displaced by the 
“Lleot > reject te an unsatisfactory level. Thus, 
relocat:on of the ¢llicott residents was accomplished 
- anereasir,, the density of the remainder of the 
“¥ieatt community and the lower Masten arca mainly 
myo. et iflecni conversions of single and two, 
meltislumady sereot: res and the doubling up of 
camilics iw che exasting units. The ampaction of 


Pri ihcicomtisthlinae reenact 
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thes: (wo aicas 6) turn led toe the specding up oj 
tie UCK 5 ef blaghe formation in the remainder 
Lilicott> wid Masten areas. 


tactor, confirmed in fart 3 of 


the Mode! Citucs atplicatic is that most of the familics dis- 
places by the  (lioott re.ove! required rental housing. 4s 
stated at pore 27 the uppiacation, almost 90% of the avaii- 


able rental housing .4 Buiialo was exempted fro State-enforced 
lenislation becauce such legislation did not include tuo~tomily 
owter-occupied resiJences. Therefore, the Buffalo Model vities 
applicatien represe: .cd ta thu U. &. Government in Section + 

of Part 2 on stee 24 that ity program toward achieving its coals 


.a) the provision of total - 


would include tie 2 Liowing: 


Coverage 19ir 9 au _iegislation toge’’ er with machinery fo: 


its vigorous (emphasis suypi-ed). 


But all attempts te pass such promised legislation in tie 


Common Gouncil af ! ‘alo. from 1968 to the present, have 


been defeated 9.4 27 ong majority vote of the Common Council. 
108. MRL ANTHO) GUITON, an officer of N.O.M.E. (ilous:c¢ 
Opportunity Made Eq.cl), will testify that since on or about 
1946 through on or = out 1970 tiie Municipal Housing Authority 
foliowed a policy of not permitting blacks to transfer from 
one housing project ‘9 another; that, through a number of mectings 
and other efforts, 1.0.M.E. was successful in persuading tire 
Municipal Housing Avutuority to change this eilicy. 1a addi. 
tion, Mr. Dutton wili testify to a number of other instances 
of both City discrimination *. two-family homes, particularly 
owner-oceupie!. and Jise1imination in various suburbs, ali of 
which contributed {. the containment of blacks in principatly 


the Ellicot. and Mas.cn districts. 


£S RN N RN aRERER  (hRSTNRRRRE ON IEC IeORa et eAR-ence me ee Ch Re A EET 
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Mr. Dutton will testify that in August, 1970, New York 
State Governor Nelson A. Rockefeller appointed a committee to 
review New York laws and procedures in the a 2a ef tuman rights. 
In the committee's report of March 27, 1968, it was recommended 
that legislation be passed to make it unlawful to discriminate 
in an owner-occupied two-family residence, Hlowever, the State 
refused to pass this legislation. 

Plaintiffs will introduce pecesnent evidence from the 


Technical Reports on Housing in the Eric-Niagara Region, studics 


made in 1970 and i971 relating to minority housing problems. 


169. A witness will be called to identify a mmber of 
subdivision plans and restrictions obtained from the Erie 


County Clerk's office. These pertain to subdivisions in 


-guburban areas surrounding Buffalo and contain restrictions 


and covenants based upon race. They will be offered as further 
evidence of private and state action supporting the contain- 


ment of ti.cks. 


170. Stipulation: 
At trfal, defendants will be requested to stipulate as to the 


authe:.cicity of the following described exhibits: 


Race Fear and llousing (published in 1946 by Urban League) 3 


Article from Buffalo News dated June 4, 1938 t‘tled "L. keview 
Housing Wins Federal Approval" - 


Article from Buffalo News dated:.June 5, 1938 titled "Punds 
for Improving Negro District is Goal of Nousing Authority" 


Article from Buffalo Y*ws dated June 7, 1938, titled “Early — 
Action Predicted un Housing Bids" 


Article f:om Buffalo News dated June 8, 1938, titled “Contract 
for . ty liecaing Job is Signed" 


Article fom Cour:er-ixpress dated June 14, 1938, titled “iloud ng 
Board Sesk@ptions for Two Sites" 


Article {>on Cov. or: bepress dated June 12, 1938, titled "Model 
Woursay Pla: for State 9 be Drafted" 


iL ol .. : ™ : Ne re _ 
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Article from Couraer-lapiess dated June 18, 1938, titled "liousing 
Parley Will Consider Negro Project" 


Article from | purser-[ypsess dated July 25, 1941, titled "200-Unit 
Negro rroject licre vets Approval" 


Article from \ourier-Express dated July 31,°1941, titled "befense 
Housing ‘‘.1cials Told Area Needs 7,700 Units at Once" 


Article from fouricr-lxpress dated August 14, 1941, titled 
"Suton Plans i.1 Negro Housing" 


Article trom .our.o.-Lxpress dated August, 1941, titled ‘Negro 
Nousins Site *rotested by Civie and Business Groups" 


Article from Cour}:r-Express dated August 15, 1941, titled 
“Abandonment of Mousing Site for Negroes Virtually Assured" 


Article from Courici-Express dated February 22, 1942, titled 
"Council Given Blame for Housing Row’! 


Article from Courier-Express cated February 23, 1942, ticled 
"Negroes OK Housing Site" 

Article from Couri¢ér+Express dated March 3, 1942, titled "Mruk, 
Glugzak Ask Council to Repeat Stand on lousing" 

Article trom Gouri.’ -Express dated March 4, 1942, titled 
"Fillmore-Eagle Housing Work Suspended by Federal Order" 


Article from Courier-Express dated March 4, 1942, titled 
“Housing Plan \handonment by U.S, Likely" 


Article from Couric¢r-Express dated March 5, 1942, titled ‘Work 
Stopped on Fillmore !lousing Plans" 


Article from Couric--ixpress dated February 24, 1944, titled 
"2500 liome Unis Still for Rent after J.S. Withdraws 2:50" 


Article from Butfaio Mews gated July 20, 1948, titled "M'Mahon 
Defends Dante “lace Site for Public Housing" 


Article from Buffa‘: News dated July 19, 1948, titled "Group 
Asks Review oi ‘lousing Proposal" 


Article from Buffals News dated August 14, 1948, titled “llousing 
Authority Plass Top Priority for Evicted Families" 


Lxcerpts from ~,1.4. Underwriting Manuals. 
State Commission Apainst Discrimination, June 20, 1946, "Report 
of Sub+Committee on Housing: Discrimination in Public 


Housing in Bhufialo" 


HLlicott Relocatico:: Objectives, Experience,and Appraisa:." 
November, 196! Inffalo Municipal Mousiny Authority 


M.A, Summary Annual Survey of Tenants, 1973 
MWA. Annual Survey of Tenants, 1973 (Federally-Aided De. clopments) 


MILA, Aumial Survey of Tenants, 1973 (State-Aided Developm nts) 


135 


Stipulation of Facts. 
N.U.A. Summary Annual Survey of Tenants, 1972 


MHA. Annual Survey of Tenants, 1972 (Federally -Aided seve lopment s) 
M.H.A. Annual Survey of Tenants, 1972 (State-Aided Pevelopments) 
M.M.A. Annual Survey of Tenaits, 1971 (Frederally-Aided Developments) 
M.il.A. Annual Survey of Tenants, 12971 (State-Aided Developmens) 
M.A. Annual Survey of Tenants, 1970 (Federally-Aided Developments ) 
M.H.A. Summary uf Moveouts, Admissions, Vacancics, 1970 

N.W.A. Summary cf Moveouts, Admissions, Vacancies, 1969 

Comnon Council Proceedings of 5/28/68 

Common Council Proceedings of 6/25/68 

Common Council Proceedings of 7/2 and 7/9/68 

Common Council Hrocecdangs of 11/19/68 

Common Council Proceedings of 12/3/68 

Buffalo Evening News, 7/10/68 

Buffalo Evening News, 7/19/68 

Buffalo Area Map Sheet 10 with Census Tract Figures 

1970 Census of tlousing, Black Statistics, Buffalo, New York 


March 1968 Report of Governor's ‘Committee to Review New York 
Laws and Procedures in the Area of Human Rights 


Technical Report on Housing in Erie-Niagara Region (June 1970) 


Technical Report on Housing in Erie-Niagara Region (June 1971) 
Two Parts 


H.O.M.E. File No. 1 
H.O.M.E. File No. 2 


Respectfully submitted, ‘ 


ten 2 I MEG 


EDWARD I. KOREN 

§25 O'Brian llall 
SUNYAB North Campus 
Amherst, New York 14260 
(716), 036-2091 


Oe tO d i 
MICHARD F) ORLFF} if 


2 Main Place 
Buffalo, New York 14214 
(716) 842-6000 


Attorneys for Plaintif{s 


DATED: Aupust 9, 1974 
Amherst, New York 
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UNITED STATE:: DISTRIC? COURT 
WESTERN DISTRICT OF Nw YORK 


eeev eevee eee een ese eee ee t  # 


GEORGE ARTHUR, NOMMAN GOLUPARB, WILLIAM 
AND WILHELMIN: P. SEALBS, JOHN MEDIGE, and 
THE CITIZENS COUNCIL FOR HUMAN RELATIONS, 
INC. and NATIONAL #SSOCIATION POR THE 
ADVANCEMENT OF COTORED PEOPLE, 

BUPFALO BRANCH, 


Plaintiffs, 
-Vo 


EWALD P. NYQUIST, COMMISSIONER OF 
EDUCATION, THE BOARD OF REGENTS OF 

THE STATE OF NEW YORK, JOSEPH MANCH, 
SUPERINTENDENT OF SCHOOLS OF TH 

CITY OF BUFFALO, THE BOARD OF EDUCATION 

OF THE CITY OF BYFFALO, STANLEY M. 
MAKOWSKI, MAYOR OF THE CITY OF BUFFALO, 

and DELMAR L. MITCHELL, RAYMOND LEWANDOWSKI, 
GUS FRANCZYK, ALFREDA W. SLOMINSKI, WILLIAM 
J. DAURIA, JOSEPH S. FORMA, MICKAEL 
McCARTHY, WILLIAM B. HOYT, GEORGE K. 
ARTHUR, RICHARD ¥. OKCNIEWSKI, HORACE 

CG, JOMMSON, JOHN 4. RAMUNNO, ANTHONY M. 
MASIELLG, DANIEL J. HIGGINS and WILLIAM 

A. PRICK, constituting the members of the 
COMMON COUNCIL OF THE CITY OF BUFFALO, 


Defendants. 
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Proceedings of trial held before the 


Hon. John fT, Curtin, United States District Judge, commenc i 


on October 1, 1974. 


| 
| 
| 
| 
: 
| 


Transcript uf Proceedings, Octeber 1, 1974. 
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__Transcript of Proceedings, October 1, 1974. 


1 | APPEARANCES: HERMAN SCHWARTZ, Esq., and RICHARD F 
GRIFFIN, Esq., Attorneys for 

2 Plaintiffs. 

3 LOUIS J, LEFKOWITZ, Attorney General 
of the State of New York, Attorney 

4 for Defendants EWALD P. NYQUIST, 
COMMISSIONER OF EDUCATION, THE BOARD 

5 OF REGENTS OF THE STATE OF NEW YORK3 
MRS, JEAN M. COON, Assistant Attorne 

6 General, and EUGENE A. PANFIL, 
Assistant Attorney General, of 

1 Counsel. 

8 ANTHONY MANGUSO, Corporation Counsel 
of the City of Buffaio, Attorney for 

9 Defendants JOSEPH MANCH, SUPERINTEN- 
DENT OF SCHOOLS OF THE CITY OF 

10 BUFFALO, THE BOARD OF EDUCATION OF 


: THE CITY OF BIJFFALO, STANLEY M. 
MAKOWSKI, MAYOR OF THE CITY OF 
BUFFALO, and DELMAR L. MITCHELL, 
RAYMOND LEWANDOWSKI, GUS FPRANCZYK, 
ALFREDA W, SLOMINSKI, WILLIAM J. 
DAURIA, JOSEPH S. FORMA, MICHAEL 
McCARTHY, WILLIAM B. HOYT, GEORGE K. 
ARTHUR, RICHARD FP. OKONIEWSKI, 
HORACE C, JOHNSON, JOHN A, RAMUNNO, 
ANTHONY M. MASIELLO, DANIEL J. 
HIGGINS and WILLIAM A, PRICE, consti 
tuting the members of the COMMON 
COUNCIL OF THE CITY OF BUFFALO; 
ANTHONY GREGORY, Assiatant Corporation 
Counsel and FRANK A, SEDITA, JR., 
Assistant Corporation Counsel, of 


Counsel. 
19 
20 
21 
22 


23 
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New York State because 1t has more 
children at segregated achools. 
Since 1964 the situation has become 
progressively wovse and these are 
some of tne facts which the evidence 
Ve Be SEO) 

In 1905 there were twenty-one | 
schools with over fifty per cent 
black and fourteen of these schools 
had populations of ninety-six to 
a hundred per cent olack students. 
In 19074 things have progressed to 
the point where twenty-six schools 


have over fifty per cent biack and 


@€ighteen of these schools are ninety 


six to a hundred per cent black; 


whereas fourteen had that situation 
in 1965. 

In the mid-1900's the Fillmore 
Middle School was established and it 
was pointed to as a school that 
would become integrated but that 


school had a forty-two per cent blac 
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1 population in 1966. In 1974 its 

2 population is eighty-elght per cent 

3 Dlack. 

4 Clinton Junior High School 

5 which was established at a location 

6 that replaced a primarily white 

7 high school, namely Hutchinson, and 

8 Technical High School which had | 
9 closed, is 98.2 per cent black. in | 
10 1966 it was 96.8 per cent black. 
il Genesee Humboldt, another middle | 
12 school, Junior high school, - 
13 correction, not a@ middle school, - 

14 Genesee Humboldt also established 

15 purportedly te be an integrated 
16 | school started out in 1966 with 

17 31.5 per cent black. In 1974 it's 
18 90.1 per cent black, and we know the 
19 notorious Woodlawn School which was 
20 determined to be black by the Board 
21 in drawing the boundaries when it 
22 was established in the mid-'60's 

23 and it is 99.5 per cent black. 

ek Ok 
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any particular opening until the 


conclusion of the plaintiffs! case. 


3 | THE COURT: That may be done, Mr. Gregory. 2 
i “fe 4 | 2. GREGORY: Thank you. 

5 | THE COURT: All wlent, Mr. Grifrin. 

¢ | MR. GRIFFIN: Shall I call our first witness, 
os ” if it please the Court® Mr. goldfsr ‘ 

: 

9 


1 |NORMAN GOLDPARB (202c Delaware Avenue, 
11 | Buffalo, New York), a witness called by and in behalf of 
12 | the plaintiffs, having been first duly sworn, was examined 


13 | and testified as follows: 


15 | DIRECT EXAMINATION BY MR. GRIFFIN: 


16 |& Mr. Goldfarb, you are one of the plaintiffs in this 
17 case, is the. correct? 
18 | A. I am. 


And are you a parent of one or nore children attending 
the Buffalo Public School System? 

I am. 

And what is the name of your child and what school 


does he or she attend? 


| EONA J. PaCzYNski,. COURT REPORTER. 2237 STONY POINT ROAD, GRAND ISLAND, NEW YORK 


¥ oe 
a SN 


~ 


9 aA 
10 | & 
ll 


EDNA J. PACZYNSK!, COURT REPORTER, 2237 STONY POINT ROAD, GRAND ISLAND, NEw YORK 


141 


N. Goldfarb, for Pitfs., Direct. 


The child's name is Benjamin, He attends School 66, 

That is generally in the northern part of Buffalo, 

am I correct? 

North Buffalo on Tacoma. 

Now, are you also associated in some capacity at 

present and have you been in years past with the 

plaintiff, the Citizens Couneil for Human Relations, 

Ino .? aa 
Yes, I am. | 
And is that an organization that has existed in this 

community for over fifteen years and is concerned with y 
matters of human rights? 

it was formed in 1963. 

Now, Mr. Goldfarb, the purpose of your questioning 

at this time 1s to identify a couple of maps and ie 

may be required to call you further in this case, but 

let me just ask you preliminarily have you participate 

over the years in preparing some of the evidence and 

matters to be presented during this case? 

I have. 

And just for purposes of the record, weve you primaril 

responsible in December of 1971 in a letter that was 


addressed to Commissioner Nyquist which started out in 
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words ov in effect “It has been ove" 
the Yerby Dixon decision"? 

I wrote that lette-. 

Now, we have had markec as Exhibit Nurber 1 4 map 
which I represent to the Court and counsel i: a blow- 


up of an elementary school distvict map of the Board 


o- Education of the City of Buffalo which was provided 


to us by the defendant Board of Sducation as part of 


the discovéry in this case. 


THE COURT: Mr. Griffin, I suppose tnat 


since we are going tc refer to that 
quite often during the case, why 
Gon't we, - can we put them up on 
the board, please? 


GRIFFIN: Yes, 


| COURT: I think also that, - do you 


nave quite a few maps, Mr. Griffin? 
GRIFFIN: I beg your pardon? 
COURT: Do you have quite a few maps? 
GRIFFIN: No. We would be using this 


one primarily for the next day cr 


two. 


COURT: Because what we san do if you 


EDNA J. PACZYNSK!. COURT REPORTER. 2237 STONY POINT ROAD, GRAND ISLAND. NEW YORK 
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want, we aculd get the board from 
Part II and bring that over here as 
well, if that would assist you. 

All right. R 

why don't you move it over, 
Mr. Walsh, so that there will be 
room for other maps. Why don't we 
take a brief recess now and in the 
meantime, Mr. Walsh, will you assist 
Mr. Griffin in getting the other 
board? 

Yes, your Honor. 

So in case we need it we can 
and we will have it available. We 
will be in recess for ten or fifteen 


minutes. 


e+ ¢ &# &@ Hh & & 


(Recess taken at 11:05 a.m.) 
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1 | PROCEEDINGS After recess, 10:20 a.m. 

2 | APPEARANCES: As vefore noted. 

3 

4 ‘ 

5 |NORMAN GULDFA 2B, a witness caiied by and in 
| 
| 
| 


behalf of the plaintiff, having been previously duly sworn, 


resumed the witness stand and testified further as follows: 
DIRECT EXAMINATION BY MR. GRIFFIN: (Resumed) 


(Plaintiffs! Exhibits Numbered 
263 and 264, respectively, marked 


for identification. ) 


BY MR. GRIFFIN: 

Q. Mr. Goldfarb, we have had posted Exhibit 1 on the 
board and it is visible to all. Would you tell us 
what Exhibit 1 is 

A. It is a map which is published by the Board of 


Education showing the elementary school districts of 


the city and it also shows the location of the 
elementary schools, the middle schools and so forth. 


Q. Now, this bears the legend in the lower left-hand 
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corner "1972 Buffalo Board of Education Elementary 
School Districts", is that correct? 

Yes, it does. 

And there is also a key in the square in the lower 
left-hand corner wherein a solid circle or a large 
dot signifies an elementary school; a different 


symbol for a middle school; a different symbol for a 


vocational schools a dot with one circle around it 
for junior high school and a dot with two circles 
around it for a senior high school, is that correct? 
Yes, sir, 

And for example, the numbers 4 and 34 in the southern 
part or the lower part of the map would be elementary 
schools 4 and 34? 

Yes. 

And turning out to the Kensington area, 73, 82 or 85 
would be elementary schools, is that correct? 

That is correct. 

And where we see Kensington and we see a circle or a 
dot with two circles, that would be where, Kensington 
High School, a senior high school is located, is 

that correct? 


Thet Ls cowect. 


Do seaenerees cee nee ete aR et mt em 
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1 1 & And turning tothe western part of the city we see 

2 Lafayette High School, Elementary Schoo} AS, 29) chat 
3 correct ? 

4 | A. That is correct. 

5 |Q@ But the boundary lines that are drawn in are the 

6 houndary lines of elementary schools only, Ls. tnat 

q correct” 

8 A. That is correct. 

9 Q And now, I notice that there are a number of elementar 
10 schools encivcled in red, is that correct? 
11 A. Yes. 
12 | @ Now, what is that, - strike that. That was not a 
13 part of the original map, was it? 
14 | A. The red circle waa added on. 
15 Ge You causaithat to be added on, is that correct? 
16 A. Yes, I did, 
17 @ What does the red circle indicate? 
ig | A. It indicates that that school is a majority black 
19 | achool. 
20 Q Now, what wag the basis of the information that was 
21 used to determine and label a particular school as 
22 a majority black achool? 
235) A The information was taken from the Ethnic Census put 
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out by the Buffalo School System for the period 
October 1973, om at's when it wags put out, and I 
verified the schools which are encircled in red as 
majority black schools with Mr. James Heck, who ia 
coordinator of ‘ntegration for the Buffalo Public 
School System. 
Are you familiar with the fact that for the past 
few years the Board of Education of Buffalo has 
published an Ethnic Census of the Buffalo Public 
Schools which contains data as to black, white and 
other populations of each of the so:.00]18? 
12 A. Yes, they have published such documents. 
13 | MR, GRIFFIN: If it please the Court, at % 
a4 this time I would offer into evidenc 
15 Plaintiffsa't Exhibit 6, the Ethnic { 
16 census for 1973-74; Plaintiffs! 
17 Exhibit 7, the Ethnic Census for 
18 1972-733 Plaintiffs! Exhibit 8, the 
19 Ethnic Census for '79-'71; Plaintiffs! 
20 Exhibit 9, the Ethnic Census for 
21 | 1969-70. 
22 | THE COURT: Any objection, Mrs. Coon? No 
23 objection. It mey be marked in 
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evidence. 


(Plaintiffs! Exhibits humtered 


6, 7, 3, G, vespectively, received 


in evidence.) 


MR. GRIFFIN: Also at thia time T would o°fer 
into evidence Exhibit 27 entitled 
"Integration of the Sehools, a 
restatement of the policy dy th: 

1 Ro gents of the University of the State 

12 : of New York", published by the 

13 Education Department at Albany aso 
December '69. 

THE COURT: No objection. It may ve marked 


in evicence. 


(Plaintiffs! Exhibit Number 27 


received in evidence. ) 


BY MR, GRIFFIN: 
Q. Mr. Goldfarb, outlined with a heavy black line and 


also by red in the central portion of the map isa 


Epna J PACZYNSK!. COURT REPORTER. 2237 STONY Point Road, GRAND ISLAND. NEW YorK 


149 


‘ N. Goldfarb, for Pitfs., Direct. ® 76 
1 certain area, is that correct ? 
2 | A. That is correct. 
3 |Q@ Now, what is that, - what does that designate, that 
: 4 area? ee 
5 | A. ‘That is the district for the Woodlawn Junior High 
6 School. 
712 Now, moving to the south of the city at the bottom of 
8 Exhibit 1 there is outlined an area in colors biack, 
9 green and yellow and continuous lines, Would you 
10 tell us what that outlines? 
12 | A. That is the district for the Southside Junior High 
12 School. 
13 | MR. GRIFFIN: I have no further questions of 
14 this witness at this time. You 
15 may ask. 
16 | MRS, COON: I have no questions. 
17. | MR. GREGORY: Not to get off -- 


18 | THE COURT: 


19 MR, GREGORY: Not to get off on a tang@nt 

20 with respect to this witness, there 
21 are questions I woulda choose to ask 
22 him but not relating to the testimon} 
23 he has already given. If I oan be 
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recaliea/as a plaintiffs’ witness 

I will reserve those questions until 
that time. 

THE COURT: Mr, Griffin evidently has @ pla 
to try to bring to our attention in 
an orderly fashion the evidence here 
and Mr. Goldfarb, as I understand, 


will be back at another point. 


He may or may not be recalled 


MR. GRIFFIN: 
to testify, but he will be available 
to be called at anytime. 


JHE COURT: All right. I am sure Mr. 


Goldfarb will be available. Thank 


you, Mr. Goldfarb. 


MR, GRIFFIN: Mr. Arnold Gardner, please. 


B. GARDNER (89 Middlesex Road, 
nad in behalf of the 


ARNOLD 
Buffalo, New York), a witness called by a 


plaintiff, having peen first duly sworn, was examined and 


testified as follows: 
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1 | DIRECT EXAMINATION BY MR. GRIFPIN: 

2\% Mr. Gardner, have you told us your full name and 

3 address for the record? 

4 {A. Yes, sir, 

6 | And have you been a member of the Board of Education 
6 of the City of Buffalo, the defendant Board in this 
1 case? 


g |A. Yes, sir. 


9 |@ Now, before asking you more specific questions, of 
10 what school are you s graduate, what college or 

11 university? 

iz |A. I am a graduate of the University of Buffalo and the 
13 Harvard Law School. 

14 | An@ you are actively engaged in the private practice 
15 of law in the City of Buffalo, is that correct? 

16 | A. Yes, sir. 

17 |Q Now, did you attend public school in the City of 

18 Buffalo? 

19 | A. No, sir. I @id not live in Buffalo at that time. 


20 |. Did you attend public high school in another community? 
21 | A. Yes, sir. 
22 1Q. Where was that? 


23 | A. New York City. 
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And when uid you become 3 ighocnt al thee) ot 
Buffalo? 

In January of 1947. 

Ano since January of 1947 have you beh a contanue ss 
regtident of the City of Putfalo? 

With the exception cf the time that I wae away at 
law school and in tne acmy, yes. 

When dic you start to or wher did you become admitted 
to the Bar ef the State of New York ? 

In 1954. 

And have you engaged in the private practice of lew 
for approximately the past twenty years? 

Yes, sic. 

Have you over the years been active in various 
community, civic a: charitable organizations? 

Yes, sir. 

when did you become a menber' of the Board of Education 
of the City of Buffalo? 

In May of 1969. 

And at that time how Gid one become a member of the 
Board of Education? 

By appointment by the Mayor and confirmation by the 


Common Council. 


a 


EoNA J. PAGZYNSK!I, COURT REPORTER, 2237 STONY PoINT ROAD, GRAND ISLAND. NEW YORK 


20 


21 


er necator 


153 
% 
A. B. Gardner, for Pitfs., Direct. 80 
ayy And at that time now many membe“s were there on the 
Board of Education? 
A. There were then seven. 
Q. I would like to ask you some queaticns which relate 


to the nature and structure and function of the Buffalp 
Board of Education 4tseif and in relationship to the 
Commissioner of Zducation and the Board of Regents, 
based upon your knowledge and experience 468 a Board 
member. First of ell, would you tell us generally 
what the function of the Board of Education of the 
City of Buffalo wa3” 

A. well, the function of the Board of Education is to 
run the Public School System of the City of Buffalo. 
The members of the Board of Education 45 distinguished 
from the professional staff of the Board are charged 
with the responsibility of establishing the policy for 


the operation of the school system, 


Q. poes the Board of Education have the power to employ 
ataff? 

| A. Yes, sir. 

Q. Ana in fact is the Superintendent of Schools, the 


Deputy Superintendent of Schools, and for that matter, 


all of the teachers and maintenance personnel in the 
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1 schools employees of the Board of Education? 

2)A. Yes, sir. 

3 | And correspondingly the Board of Education has the 

4 power to discharge employees, is that correct? 

5 | A. Well, yes, subject to certain limitations that may be 
6 A4mposed upon the Board. 

7 |@ And what would those limitations be? 


8 | A. Well, the limitations as to teachers, for example, 


9 the provisions of the Teachers Contract and the State 
10 E@ucation Law; the Civil Service Law of the State of 
il New Yorks certain employees are contract employees 

12 and those csuereete may limit the right to discharge. 


13 | @ Now, the Superintendent Joseph Manch, a defendant in 
14 this case, has been the Superintendent of Schools for 
15 a@ number of years, is that correct? 

16 | A. Yes, sir. 

17 |@ He is an employee of the Board of Education of the 

18 City of Buffalo? 

19 | A. Yes, sir. oll 

2 12 Now, with respect to the State Education Department, 
21 the Board of Regents and the Commissioner of Education 
22 what 1s the relationship of the Buffalo Board? 


23 1A. The Buffalo Board 1s responsible for carrying out 
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certain mandates, pro.rams and policies that are 


established by the Board of Regents acting through the 


State Conmissione” ot Saucation. 


And can you think of some examples of policies, programs, 


that emanatea from “ne Board of Regents and the 


Commissioner of Education in any field that may come 


to mind where the Buffaio Board of Education implement 


a policy or program of the Commissioner of Education 


or the Board of Regents? 


Well, of course, there are very many of them. ‘The 


maintenance of an annual sohool day of one hundred 


eighty, ~ ashool year, rather, of one hundred eighty 


days; the inclusion in the curriculum of certain 


specific studies, social gtudies, Englishes, the 


aciences, health subjects; certain matters with respest 


to expenditure of funds; a wide variety of programatic 


and operational matters. 
And with respect to the location of schools and the 
construction of new sohools, what has your experience 


been relative to the role of the Commissioner of 


Beucation? 


I have no direct experience in that. My understanding 


was and is that the -- 


The 


A. Bw Gardner, for Pitfs., Direct. 


MR. GREGORY: I am going to object to what 
his underatanding of the subject is. 
THE COURT: Mr. Gardner, how long were yu 
on the Board? 
THE WITNESS: Five years, your Honor. 
THE OURT: From what date? 
THE WITNESS: From June, - from May of 1969 
through July 1 of this year. 
THE COURT: I will overrule the objection. 
THE WITNESS: well, my understanding has been 
that the Board selects the proposed 
looation of schools and submits that 
to the City for the acquisition of 
property upon which to construct the 
school, as well as for the funding 
er” of that project. The degree to whic 
the State Department of Education is 


involved in that is, I believe, an 
advisory one. As I say, I have no 
Girect knowledge of any involvement 
beyond that. 


BY MR. GRIFFIN: 
Q. Did you have any, - while you were a Board member, did 
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you have any experience for plans for location of 
schools having been submitted to the Commissioner of 
Education? 
No, sir. 
Now, you told us that in May of 1969 you came to be 
a membe t of the Board of Education by appointment. 
Did the matter of the status of the racial composition 
of the Buffalo Public Schools come to your attention? 
Yes, air. 
Would you tell us in what respect it came to your 
attention? 
well, when I was first appointed to the Board, the 
Superintendent furnished me with a large group of 
documents, reports, papers dealing wit* aspects of 
school dgnietons te order to familiarize myself with 
the operation of the Bound of Education. Included 
among those papers were a variety of items relating 

. to matters of the racial composition of the student 
body of the Buffalo Public Schools. I think that was 
my first direot eens to it. 
@hen you veviewed these documents, and did you review 
the documents? 


Yen, sir, { read many of them completely and read | 
i} 


EDNA J. PaczyYNSki COURT REPORTER. 2237 STONY POINT ROAD. GRAND ISLAND, NEW YorK 


158 


A. B. Gardner, for Pitfs., Direct. 


through and at others. 

2 Did you look into the matter of the composition of the 

schools, not in each and every school, but overall? 

A. In a general sense, yes. 

Q And what did you find with respect to the situation 
relative to racial balance? 

A. Well, I found that the percentage of the total student 
body of the City of Buffalo which was nonwhite had 
been increasing and that it appeared to be concentrate 
in a Limited mumber of schools. 

Q@ With respect to the presence or absence of integrated 
schools, what did you find? 

A. I really don't recall any specific finding or conclue 
sion that I reached at that time other than, as I 
said earlier, the biack students seemed to be, - the 
nonwhite students, black and Spanish surnames, seemed 
to be concentrated in certain schools. 

Q@ Now, Gid you direct your attention at all to whether 

there had been ‘aa prior directives from the Commis~- 

sioner of Education to the Buffalo Board on the subjec 
of segregation or racial balance? 
well, either, - the answer is yes. 


And what di¢d you find? 
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Well, I found that there had been a prior directive 
in the so-called Yerby Dixon case fromthe State 
Commissioner of Eaueation to the Board and I believe 
that I saw a copy of that directive, that order, eithe 
with the original papers which Dr. Manch furnished to 
me or shortly thereafter and I also saw a variety of 
reports which had been prepared dealing with che 
general subject of your question. I don't recall the 


other reports specifically. 


9 

10 | 2. Now, did, - I direct your attention, Mr. Gardner, to 
11 Plaintiffs! Exhibit 102, which is a copy of a letter 
12 datec¢ December 13, 1971 to Mr. Ewald P. Nyquist, 

13 Commissioner of Educaticn from the, - from Mr. Norman 
14 Goldfart for the Board of Directors of Citizens 

15 Council of Human Relations; Reverend Milton Williams, 
16 President, and Rafael Dubard, Chairman, Education 

17 Committee, Buffalo Chapter, National Association for 
18 the Advancement of Colored People. Did this particula 
19 exhibit which 1s a copy of this letter, come to you as 
20 a member of the Board of Education? 

21 |A. , Yes, sir. 

22 


q And Gid there come a time that you became president of 


the Board of Education? 
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Yes, sir. 
Ana when was that? 
That was in May of 1971. 
So you would have become President of the Board of 
Education a number of months before you received a 
copy of this Exhibit 2, is that correct? 
Yes, str. 
And you received this as President of the Board of 


“Education, ie that correct? 


Well, I received it. I don't know if I resetved it 
as President or as a member of the Board, but I did 


receive it. 


a All right. It was forwarded to you, and does it point 


in Paragraph 2 thereof, and I quote "It is seven years 


since the Yerby Dixon petition citing a violation of 


Section 310 of the State Education Law was filed with 


your department"? 

A. Yes, sir, it does state that. 

Q@ And does it then go on to describe a chronology of 
events or lack of events that occurred in between 
1965 and the date of this letter? 

A. Yes, sir, 


Now, do you “ecall whether that particular letter whic 
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4s addressed to the defendant Commissioner of Educatio 
within the month of December or early January was ; “eter 
diecussed at any Board meeting? 
A. 1 recall that we received, - Itelieve all members had 
received a copy of the letter and that the fact of 
such receipt was discussed among the Board members. 
The contents of the letter were not discussed, 
Q. I now Girect your attention to Plaintiffs' Exhibit 103 


and ask you first of all if that is a copy of a letter 


10 that was addressed to you as President of the Board 

ill of Education by the defendant Commissioner of Education? 
12 | A. Yes, it is. 

133 |2 And what is the date of that letter? 

14 | A. January 20, 1972. 

15 | And cid that letter cover the subject of the progressive 
16 racial imbalance in the Buffalo Public Schools? 

17 Yes, gir. 

18 |}Q@ pid the letter point to the absence, - strike that. 

19 Did the letter direct the Buffalo Board to do anything 
20 | A. Yes, sir. 

21 |Q And what dic the CommissatLone: of Education direct the 

22 Buffalo Board to do? 


The Commiszioney directed the Board to submit to him 
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Bufvaio Seneol “ystom unaer which every school woula 
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gubstantially .eflect tne racial composition of the 


entire district and it also directed the Boai'd to 


submit to the Commissioner by February loth, 1972 


a progress report. 


Did the Buffalo Board of Education on or before April 


1, 1972 submit to Commissioner Nyquist a desegregation 
plan for schools in the Buffalo School System under 
which every school would substantially reflect the bse 
racial composition of the entire district? 

Well, the Board, - the answer to your question is no, I 
but the Board did submit, as you phrased it, the 

answer is no, but the Board did submit a pian to the 
Commissioner which was in part what had been requested 
put failed to adopt the plan which it submitted to the 
Commissioner, 

You say that the Board submitted a plan to the 
Commissioner? 

The Board suumitted a plan to the Commissioner at the 
same time it submitted the plan, - it reviewed the 

plan itself. It was the so-called Heck Plan or Heck 


Study which responded in part to what the Commiasioner/s 
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request had been, but the Board did not adopt the 

plan that was submitted to the Commissioner and 
reviewed by it. 

well, by, - when I ask submit a plan, I mean that the 
Board approved a program of action relative to 
eliminating racial segregation ana submitted that to 
the Comnissicne:' aa what they intenéed to dos was that 
ever done? r 
No, sir. : i 
when you testified that a plan was submitted, you 
mean something was available to the Board and was 
discussed, is that correct? 

Yos, sir. 

But it was not adopted? 

No, sir. 

As a matter of facu, Lt was received and filed, isn't 
that correct? 

Yes, sir. 

Was the letter of January 20, 197¢ addvegsed to you 
as President made available for review by each of the 
members of the Board? 

Yes, sir. 


Ana to your knowledge, did each of the Board members 
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either have a copy or review the content of the letter 


Both. 


Q And 444 the Commissioner state on Page 2 of the letter 


and I quote, "Paced with the hard fact that segregatio 
4s more severe in Buffalo now than it was seven years 
ago with over twenty schools more than ninety per cent 
black and twenty-nine schools ninety per cent or more 


white, 1t 13 clear to me that only a new approach 


eR al ee EEE Sane 


can equalize educational opportunity for the children 
of Buffalo"? 


Yes, sir. 


Q Now, as a result of this directive of the Commissioner 
of Education,* in January of 1972 was there a Board 


meeting at which the Commissioner's directive was 


aiscussed? 
There were several Board meetings and Board conference 
meetings at which the Commissioner's letter was 
discussed. 
Now, I direct your attention to Exhibit 105A, which 
are excerpts of pages of the Board of Education 
minutes of February 1, 1972 and ask you whether those 
contain portions of the Board disoussion on the 


subjeat of Commissioner Nyquist's directive? 
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Yes, six. 

Wow, at that time can you tell us the persons who 

constituted the Boaid of dcuation: 

yes. Mr. Carmelo Parlato; Mr. Joseph Murphy; Dr. Matt 

Gajewski, Mr. Charles Blaine, Mrs. Carol willians, 

Dr. Georse Blackman anJd mysel?. 

Can you tell us the response that the Commissioner's 

directive received from the members of the Board? 

At what point in tine’ 

On oc about February 1, 197. 

Well, at about February 1, '7ée and at ali times while 

the Commissioner's Girective was before us, the 

position of the various members of the Boa:d remained 

essentially the same. The majority of themembers, 
eed 

four of the seven, we:e unwilling to comply with the 

Girective contained, ov the directives contained in 

the Commissioner's letter. 

And the majority consisted of which Board members? 

Mr. Parlato, Mr. Murphy, vr. Gajewski and Mrs. Willie 

what was the position cu. the othe: ihree péi'sons who 

were in the minority? 

The other three persons wanted to comply in one 


measure or another with the Commissioner's Girectives. 
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Let me rephrase that. They wanted to comply with the 
Commissioner's directives although they had aitferent 


approaches as to how that should be done, 


Q. Now, at the meeting of February 1, 1972 the Commisaion r‘s 


directive was discussed, was it? 


Yes, sir. 


Q. what position, vis-a-vis the Commissioner of Education 
aia Board Member Parlato take at that time? 

A. Well, without referring to the exhibit, just speaking 
from my recollection, Mr. Parlato felt that the 
Commissioner had exceedea his authority in issuing 
the directive; that the substance of tne directive 
was socially and educationally unwise as well as an 


excess of authority and wanted to resist and oppose 


it. 


Qa pid he in fact say in words or in, - in words, not in 
substance, - in words, that the Commissioner should be 


Aaa) 


treated respectfully but as an adversary? KS Vr 


A. Yes, sir. 


Q. And I direct your attention to the precise remarks 


of Board Member Parlato as set forth on Page 226 of th 
Board Minutes of February 1, 1972 contained in 


Exhibit 1054, and I quote, "I suggest that we treat 
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the Colissioner respectfully but a8 an adversary", 
is that correct? 
as, slr. 
And moving to the next page Gia, - and ac the bottom | 
and to che next page, dic Board Member Pavlato state, 


and I quote, "I say the adversary nature of the 


—_— 
_ 
———— 


situation ia something that should, that we shoula 
atuay promptiy. ft think we should at an early stage \ 
get into conference with the Corporation Counsel tne | 
possibility of retaining our own legal coun: in tne 
matte: tor the moment avoiding the question of what 
is ,oing to be done concerning ourselves with who 

4s going tc mane that dvcisiun”, ena quote, Were 
those his words at the meeting? 

That 1s what the minutes state. 

Ana Mv. Parlato, Boarc Member Parlato was a member of 
the majority at the time, 16 that correct’ 

Yes, sir. 

And based upon your experience and presence at the \ 
Board meetings, did you find that Boa’d Member Farlato al 
position was persuasive to the other members Jf the 
ma jority’ 


Frequently. 
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Now, did there ccme a time shortly after the February 


1, 972 meting that you, together with the Superintend nt 


of Schools, went to Albany to meet with Commissioner 
Nyquist? 


I believe that we went to meet with Commissioner 


Nyquist prior to the February 1 meeting but after 


receipt of his letter of January 20th. 


Ana what was the purpose of your going to meet with 


Commissioner Nyquist? 


To seek some clarification of the letter and to, - 


hopefully to arrange for a meeting between the full 


Board and the Commissioner. 


At that time as a member and President of the Board of 


Education, d14 you express to Commissioner Nyquist 
any criticism of his conduct? 
Yes, sir, I did, 
What did you say? 


Well, I told the Commissioner his letter had caused 


a great deal of concern in this community and that 


4t appeared to me that it was conoern whioh could have 


been lessened had he been more, or he and his office 


been more diligent in pursuing the question of racial 


integratior in our Buffalo Public Schools during the 


21 
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years preceding his jettes. I was critical of the 
state Education Department for continuing to accept 
the state of affairs in the Buffalo Public School 
Systems insofar as racial integration was concerned 
without, a8 passively as they did. Under the terms 

of the Yerby Dixon Decision the Commissioner had 
retained general jurisdiction over the question of 
racial integration in the Buffalo Public Schools and 
we had been required to send periodic reports, I 
believe semi-annually, tothe State Kaucation Depart- 
ment describing our projrams and our progress towards 
achieving racial integration tn the Buffalo Public 
Schools or desegregation of the Buffalo Public Schools 
however you choose to phrase it, and I tola the 
Commissioner that from reading those reports, at least 
during the peviod while I nad been on the Board, it 
haa seemed apparent to ne that the program nad come 

to a dvaa halt and it seemea to me that it should have 
been clearly apparent to him and tohisa staff and <= 
celieved that part of the, - the difficult part of 

the concern or the subject of his concern as expreased 
in the letter could have been improved and the situa- 


ticn could have been improved had nis office been more 
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1 vigilant. 
2); what was the, - what, if anything, was the Commissioner's 
3 response ? 


4A. He referred to the State Statute which had been enacte¢ 


5 sometime previously with respect so the establishment 

6 by appointed school boards of schocl districts anda 

7. pupil assignments for racial balance purposes and said 
8 that their efforts had been stultified or had been 

9 deferred, rather, by reason of that litigation and we 

10 had a general discussion on what had and had not been 

ll done by his office over the years. 

12 |2@ And in response to the remarks of a critical nature 

13 that you made to the Commissioner of Education in 

14 January of 1972, he pointed to a state enacted statute 
15 as a reason for inaction on his part, 4e that correct? 


16 | A Yes. I think he said one other thing too. Either at 


17 that meeting, and I believe at that meeting, and I 
18 know he said it on a subsequent ocoasion when he came 
19 : to Buffalo, and that waa he referred to the 4-4-4 
20 Program, so-called, that the Board had adopted, the 
21 Middle School Program, and said that they had hopec, 
22 that his department hac hoped that that program which 
23 had originally been estimated or intended to provide 
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some twelve middie schools in the City of Buffalo by 


this time, by the present year, would beccr~e effective 
and they had hoped that we had achieved more progress. 
I answered and he said as a matter of fact that had 


the Board of kducation achieved progress towards 


implementing the 44-4 Program as originally proposed, 
he would not have been compelled to write his letter 
of January 20th and would not have the matter before 
hin at that time. I responded to him at the time 

\ that it had been apparent for quite a while that the 


yLy-4 Program had ceased to exist as to future 


implementation 48 a practical mater. 
oy Of course, the 4-4-4 Pian would have some impact upon 
racial segregation but by no means would it be a 
complete solution, isn't that true? 
A. No, 1t would not be a complete solution, no. 
MR. GRIFFIN: Now, may the record show at 
this time relative to Chapter 342 of 
the Laws of the State of New York 
that in Paragraphs 143 and 144 of 
the stipulation filed with the 
Court, that in Paragraph, - that 


Paragraph 143 of the atipulation 
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Direct. 


agrees to the following facts for 


the purpose of this case, and I 


quote, "In 1969, the New York State 


Legislature enacted Chepter 342 of 


the Laws of New York, amending 3201 


of the State Education Law. Chapter 


342 prohibited state education ~ 


officials and appointed boards from 


assigning students, or establishing, 


reorganizing, or maintaining school 


districts, school zones or attendanc 


units, for the purpose of achieving 


racial balance in the schools", 


and Paragraph 144 provides and 


agrees, and I quote, "Chapter 342 


was held unconstitutional by a thvee- 


judge court in Lee vs. Nyquist, 


318 F.supp.710(1970), affirmed, 402 
U.S. 935(1971), on the ground that 
it involved the state in racial 
discrimination and impermissible 
racial classifications". Mr. 


Gardner <-- 
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Excuse ue, Mr. Griffin, this 
particular, - does it explain when 
that particular section went into 
effect? 
MR. GRIFFIN: It was enacted in 1969, your 

Honor, and I would surmise effective 


September of 1969, but I am not sure 


And then it was held unconstitu 
tional by the District Court in -- 


MA, GRIFFIN: in 1970. 


THE COURT: ° 197%. All right. Very well. 


BY MR, GRIFFIN: 


Q. Dia the Commissioner in your conve: gation say in words 


or in substance that he disagreed with Chapter 342 of 


the Laws of 1969? 
A. His disagreement was implicit in the discussion. I 
don't recall if he mage a statement to that effect. 


Q. You understood that he was in effect dissatisfied with 


19 that? 

20 | A. Yes, sir. 

21 | Q. All right, but he made no oral expression to that 
22 effect in your conversation’ 

23 


I think that I expressed my personal dissatisfaction 
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with it ana my recollection is that he by words or 

a nod concurred. 

pid he say, - did the Commissioner say that he made 
any effort to direct the Buffalo Board to take any 
steps that would be outside of the prohibitions, 
albeit prohibitions declared to be unconstitutional, 
but dic he direct the Board to take any steps outside 
of the prohibitions of Chapter 342? 

Well, the Commissioner had not directed, - Commi ssione 
Nyquist had not directed the Board to do anything in 
this subject area prior to his letter of January 2Oth. 
So from the time that you became a Bouru member in 
May of 1969 through the letter that was addressed in 
December of '71 the Commissione: to your knowledge 
Girected the Buffalo Board to do nothing, is that 
correct ? 

To my knowledge, yes, that's correct. 

Mr. Gardner, we now come to a period of time in March 
of '72 when the Board decides whether or not it will 
submit any plan to the Commissioner in response to 
his directive, is that correct? 
Yes, sir. 


Now, prior to the time that the Board made its decision, 
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Gia the Commissioner come to Buffalo? 

Yes, sir, he did. 

And did he conduct and hold a press conference ? 
Yes, he aid. He held first a meeting with the 
Board and then a press conference. 

I direct your attention to Plaintiffs! Exhibit 105 
which are portions of the minutes cf the Board of 
Education of February 21, 1972 relating to & press 
conference with Commissioner Nyquist, is that correct? 
Yes, sii’. 

You were present’ 

Yes, sir. 

Other Board members we-e present? 

Yes, sir. 

Was the Commissioner asked by @ membe: of the press 
on February 21, 1972 the following question, and I 
quote, "Commissioner, what are the siternatives if 
the Board is unable to agree ona plan:" was he asked 
that question? 

Yes, sir. 

And did he respond in part as follows, and I quote, 
"mere are two remedies in the law and you can read 


th. law as well as I can. when a board, see, a school 
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1 tiotrict or a achocl board 1s an extension of the 
2 state. Edusaticn is a state function and when a 
3 board refused to carry out educational policies, the 
4 Boare of Regents or the Commissioner of Education, 
8 the two remedies that are specifically stated are the 
6 withholding of state aid and the initiation for 
7 proceedings to remove the board and I hope we don't 
a have to come to that." end quote. were those the 
9 words of the Commissioner on February 21, 1972? 


10 | A Yes, sir. 


lie Now, while we are on, the subject, in March, the 


12 following month, the Board resolved not to submit a 
13 plan to the Commissioner, is that correct? 
14 | A. Yea, sir, / 


w® {|Q You went off the Board of Kducation and ceased to be 
6 & Board member as of, - was it May of ‘his year? 

47 «| A. No, July 1 this year, 

18 | q July 1, 1974. Now, to your knowledge, at anytime 

19 subsequent to March of 1972 did the Commissioner of 
KA] Education take any step to remove a Board member? 


21 1A. He did not. 


Q Did the Commissioner of Efucation address any 


communication by letter or otherwise indicating or 
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threatening to remove a Hoard of Education member? 
Not to my knowledge. 

Did the Commissioner of Education at anytime subse-~ 
quent to March of 1972 when the Buffalo Board refused 
to submit a plan take any steps to your knowledge to 


withhold aid? 


. No, sir. 


To your knowledge, did the Commissioner of Education — 
at anytime subsequent to that date file any petition, 
obtain any order to show cause, undertake any Article 
78 proceeding or otherwise seek a court order from a 
state or federal court seeking to direct the Buffalo 
Board of Education to implement his directive to 
effect racial desegregation in the Buffalo Public 
Schools? \ 

He did not. 

Previously, Mr. Gardner, you mentioned that during 
the early months of 1972 after the Commissioner 
Girective that there was available to the Board of 
Education a study or plan or proposal, if you will, 
which was made with a view to suggestions or a program 
for effecting desegregation. I think you called it 


the iieck Program, is that correct? 
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It was commonly known as the Heck Report or the Heck 
Study, yes, dr. 

I direst your attention to Plaintiffs’ Exhibit 106 
end ask you if this a copy of the so-called Heck Plan? 
Yes, at is. 

Can you recall approximately when that particular 
pian came before the Board of Education? 

Yes, sir. It came before the Board for, - it was 
presented to the Board rather formally and in detail 
on the same day that the Commissioner was in Buffalo, 
February 21, 1972. 

And where did it emanate? who is Mr. Heok? 

Well, it originated approximately a year earlier when 
a motion was passed vy the Board. [I had introduced 
it and the Board by a vote of five to two adopted a 


resolution that a study be made with respect, and I 


believe it is, ~- the language is quoted in the intro- 


duction here, that the Board adopt a resolution as 
follows: "That the Board requests the Superintendent 
to have the staff prepare for use ef this Board and 
the comaunity advisory committee a study of some of 
the implications, problems and possibilities of the 


following: One, cross busing program in Buffalo; two, 
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use of existing buildings not now being used for 
middle schools for middle school purposes". ‘That 
motion was passed and the outcome of it finally was 
the report here which was prepared by a committee unde 
the direction of Mr. Heck as chairman, consisting of 
school, - members of the school ataff and members of 
the community. 

So the Board in effect requested a study of the 
possibility and feasibility of achieving integration 
through the use of cross busing and use of buildings 
for middle schools, is that correct? 

The conversion of existing buildings not then being 
used for middle school purposes into middle school 
purposes because it had become apparent that we weren! 
Getting any money to construct new middle schools 

and the thought occurred that perhaps existing build ‘ zs 
could be converted to that purpose at lesser cost 
and we might proceed with the Middle School Program. 
Loes Exhibit 106 address itwelf to the second aspect, 
namely the conversion of some existing structures to 
middle schools? 

No, it doesnot. Nobody ever addressed themselves to 


the second part of that question. It was discussed in 
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4 
1 the most casual way and never really got very far off 
2 the ground. 
312 Now, can you recall the date that the Board resoived 
4 whether or not they would, - it would comply with the 
5 Commissioner's directive? 


6 | A. I think it was March 22nd or 23rd 1972. 
712 And would you tell us what occurred at that meeting 
8 and what the results were? 


9 iA. The Board of Education had its regular meeting that 


10 Gay. It was a Wedneaday and we met as regularly 

11 scheduled except that instead of meeting in our Board 
12 chambers on the eighth floor of City Hall, we met in 
i3 the Common Council Chambers that day because we had 
14 @ very large attendance. There may have been, - the 
15 newspapers estimated four hundred fifty people. I 

16 don't know exactly how many. The entire agenda, - 

17 well, the agenda was put aside anc we took up as the 
18 first item of business the question of the proper 

19 response to be given to Commissioner Nyquist's 

20 January 20th letter. we deferred the remainder of the 
21 agenda until the afternoon. We had a list of some 

22 twenty-nine or thirty people who came to speak and 

23 


they did so Most of them speaking in opposition to 
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the Commissioner's request and in support of the 
Board's rejection of that request and in opposition 
to further activity to desegregate the public schools. 
There were soma speakers who spoke in favor of the 
Couzaissioner's request and there were some speakers 
who spoke on collateral but not directly related 
issues. At the end of all the presentations by the 
public, each Board member spoke and presented hi3 own 
point of view. Following that, Mr. Parlato introduced 
@ resolution that the Board send €o the Commsstoner 
« commnTSaTTen wnmmn BE Yen read, be ta ‘prepared, 


eA ESOL OLE ENN 
and : the | essence “of the communication was that the 


Board of Education “found that it could n not comply with 


oo ee : a i a 
his request to suait a plan of the kind described 


seta taeees AR he,“eer cet: See ee el 


consistent with the responsibijitiasue6.the.Board as 

the Board viewed them. That motion was seconded and 
Stee ee 

there was @ motion to table it which was defeated and 

then the motion passed four to threa,. 

Was the majority for the same four persons you have 

previously described? 

Yes, sir, it was, 

And was the three voting the same three you Previously 


mwer.tioned? 
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The three minority wae the same au before. After that 
there was a second motion that was introduced that 

the Heck Report to which we have just described be 
received and filed. That in the practice of the Board 
being tantamount to discarding it and that was made, 

I believe, - I believe by Mr. Murphy, but in any event 
that motion, a motion to table that fell and that 
motion was also passed by a vote of four to three, 

the same four, the same three. Finally there was a 
third motion introduced by Mir. Murphy, I recall, that 
the Board go on record that the Board as presently 
constituted was opposed to any form of forced transpor 
tation of students for racial balance purposes. Again 
the motion to table. ‘That fell and that was also 
passed by the same four to three vote. 

I direct your attention to Plaintiffs’ Exhibit 168 
which is an interoffice memorandum of March 23, 1972 
from Florence H. Mazur, Assistant Secretary of the 
Board of Education, to the Board Superintendent, 


Dr. Joseph Mansh, relative to desegregation study. 


THE COURT: Excuse me, Mr. Griffin. what 


is this Exhibit number again? 


Exhibit 108, 
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THE COURT: What date is it? 
BY MR. GRIFFIN: 
Q 


March 23, 1972, your Honor. ‘That would be the Gay 


after this meeting, is that correct? 


Pr 


I think the meeting was either the 22nd or the 23rd. 


e 


And does the Assistant Secretary, Florence ama aid 


she take minutes or was in charge <- 


Yes. 


-~ of the Board's records as of that date? 


Yes, she did and was. 


er ep 


And did she advise the Superintendent, and I quote, 
"The Board of Education at a meeting he2d on March 22, 


1972 approved a motion to submit a letter to Commis- 


sioner Nyquist informing him of the Board's inability 


to produce a plan for desegregation of the Buffalo 


Public Schools on April 1, 1972 as requested", is that 


correct? 


Yea, sir. 


Q@ I direct your attention to another Gomaunication to 


Dr. Manch from Florence H. Mazur which is contained 


in Exhibit 111, and this is dated March 28, 1972 and 


the subject is Board action, and I quote, "The Board 


of Education at a regular meeting held March 22, 1972 
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1 approved tne following motions: Approved to receive 
2 and file the staff veport entitlca A utudy of 
3 Deseyregation dated vescuary <1, 197. which was preparkd 
4 |. by the Advisory Planning Council on desegregation 
5 anu commonly referred to as the Heck Report. Approved 
6 that the Board as presently constituted be opposed to 
7 any form of forced busing", is that correct? 
8 | A. Yes, sir, 
9 | THE COURT: Excuse me, Mr. Griffin. Do 
10 these cormunications go to Superin- 
il tendent Manch o: to Commissioner 
12 Nyquist? 
13 | MR. GRIFFIN: ‘On the face of them, each of 
14 the exhibits, these memorandums 
15 purport to only go to Dr. Manch. 
16 | THE COURT: I see. Mr. Gardner, as far as 
17 Communicating with the Commissioner, 
18 was Dr. Manch, - was that one of his 
19 Guties? Would he send on to the 
” Commissioner the pertinent results 
21 of Board meetings or would the Board 
22 do that itseir: 
= THE WITNESS: Well, in this case, your Honor, 


Eona J. PaczYNsx!. Court REPORTER, 2237 Stony Point Road, Grano ISLAND. New Yorn 


185 


A. B. Gardner, for Pitfs., Direct. lie 


I believe that the Secretary of 
the Board was instwvucted to send the 
communication ul:ecily to the Super- 
intendent, - to the State Commissioner. 
That was the first of the three vote 
that we took at that meeting. ‘The 
Second, - the general practice i 
think would be for the Commissioner, | - 
for the Superintendent to get in 
touch with him, 
BY MR. GRIFFIN: 
a. Well, to shed some further light on thav, attached to 
the March 23, '72 memorandum from Florence Mazur to 
Dr. Manch is a copy of a letter of the same date, 
March 23, '7é, to Comaissioner Nyquist, advising him 
that the Board was not coming up wlth a plan, is that 
correct? 
A Yes, sir. 


THE COURT: Ana that la what exhibit? 


MR. GRIFFIN: That is attached to sxhibit 10d 
THE COURT: 103, all right. 


BY MR, GRIFFIN: 


Q. Noa, befor: the vote was taken on March the 22nd, 1972 
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Mr. Gardner, you had an opportunity to speak, did you 
not? 

Yes, sir. 

Ana I direct your attention to Exhibit 107 which are 


excerpts of the Board's minutes of March 22, 1972 and 


I will ask you whether you brought to the attention 
of the members of the Board of Eijucation prior to the 
time that they cast their votes certain instances of 
actions and lack of actions which in your judgment 
contributed to segregation in the Buffalo Public 
Schools? 

Yes, I did. 

AmG did you state on March 22, 1972 the following, 

"We debate on the Board sometimes with respect to 
questions of de facto and de jure segregation. It has 
been commonly assumed that Buffalo, as with most 
northern cities, offers an illustration of de facto 
segregation. I am not sure whether I agree with that. 
I think that we, for many years, tolerated by indiffer 
ence and by custom what the courts I think some day 
will treat as de jure segregation. Certainly it is 
true in the districting of Woodlawn Junior High School 
carefully selected for the black ocamunity. Certainly 
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it is true in the permission we give to students such 
as those white students who tend to attend, - live, 
rather, in the East High School District, giving them 
_— 
opportunity to study Polish and thereby go to other 
schools, other languages. Certainly the same thing 
is present in the existence of School 16 and all", 
I can't read that, "school in substantially all-white 
neighborhood and other Gistricting and option district 
that we have established. Certainly the same thing 
is true in larze part in the establishment of those 
standards that we find somewhat embarrassing in which, 
thank goodness, we are Moving away from, but which we 
tolerated to date in the vocational and technical 
school admission policies of the Board. Certainly it 
is true in the failure of the Common Council of the 
City of Buffalo to provide money to implement the 
Middle School Program for all these years, Certainly 
it 1s true in the failure of the Common Council to 
provide money to the Bishop Ryan High School because 
of the fear of what it would do racially. Certainly 
it is true in the historical portable classroom 
controversy and a variety of other things. The day 


wi21 come, I believe, when ali those things and others 


at 
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i that this Board does and does not do will be consideref 
rf state action, de jure segregation in violation of the 
8 Conatitution". 
4 Those remarks were made in the presence of all the 
& Board members prior to the vote on March 22, 1972 in 
6 which the Board rejected the directive of Commi ssiione 
7 Nyquist to desegregate the public schools of Buffalo 
8 and to submit aplan on or before April 1, 1972, is 
9 that correct? , 
10 | A Yes, sir. 
11 | THE COURT: I think it is probably a good 
12 time. We will take a recess now 
18 and we will return at 2:00 o'clock 
4 and continue the testimony. 
15 | MR. GRIFFIN: May I just take care of one 
16 housekeeping item? 
17 | THE COURT: Yea. 
18 | MR. GRIFFIN: We have had marked two additional 


exhibits, your Honor, which were not 


20 available to us until yesterday 

21 under subpoena. They are Exhibits 

cd 263 and 264, ‘They contain the 

23 findings and report and backup data r 
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of the principal investigator from 
the HEW, Mr. Gilbert Prancis, who 
will be called as a witness either 
late today or tomorrow and they will 
be used and referred to and I would 
like, because I have had the 
opportunity to see them for the 
first time yesterday, to make then 
available to Mr. Gregory and Mrs. 
Coon and Mr. Sedita for review at 
anytime over the recess because some 
or all of them may be offered in 
evidence or used upon Mr. Francis! 
testimony. 

As I understand it, in your 
recent letter to me, Mr. Griffin, 
you indicated that there would be 
a stipulation, a final atipulation 
available that Mrs. Coon had s‘gned 
one on behalf of her client and 
Mr. Gregory had signed the stipula- 
tion. 


Yes, and please correct me if 
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cetera A LCL CT 


I am not accurate, because of loca- 
tion of Mrs. Coon in Albany and 

Mr. Gregory in Buffalo, we had them 
each sign the same stipulation but 
separate copies. I have prepared 
and in my office and I will bring 
this afternoon one of the same where 
the signatures are not in it and if 
we could all sign it, then we would 
have one so we are not shuffling 
back and forth. 

Usually in these cases I end up 
with so many copies of the same thin 
that it is very confusing. Just so 
that, and maybe you will be able to 
tell me early this afternoon 80 that 
I can plan here and perhaps plan for 
other lawyers and other litigants, 
I know it was hard in this kind of a 
case to figure how long we would be 
Bo it would help me if perhaps you 
can give me some guidance later toda 


I may say to you that on our calenda 
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and I don't know how it is on the 
state or on the city's calendar, but 
our calendar, October 14th 1s 
Columbus Day and we will not be in 
session. That is a Monday. ‘That 

is now two weeks away, but I thought 
I would call that to your attention 
now. Are there any days ingahich, 
Mrs. Coon or Mr. Gregory, Mr. Griff. 
that you cannot be here because of 
important commitments somewhere else 
that you know of now? 

Your Honor, I had assumed in 
the scheduling of our case that 
Mondays were not a day of proof 
pecause of special term and sentenc- 
ings, so we have scheduled nothing 
for next Monday. 

Next Monday, the 7th, will be 


taker up with our regular special 


term calendar so we won't be here 
Monday and also if we go into the 


following week, I have & special 


pagal 
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term calendar on the 15th, that 
Tuesday, but -- 


J would really hope tat we 


are able to finish. I know that on 
behalf of the plaintiffs, most of 
our proof and witnesses will be over 


this week, barring extended examina- 


think the 


tions, and generally I 


Court finds that after the first 
witness or two, things tend to go 


a little faster since much 1s estab-} 


lished, and we do have one or two 
out-of-town witnesses who come from 


considerable distances whom we do 


have to schedule next week, but they 
are not long witnesses and we would 
have no objection if the defendants 
go forward. 

things up as they come. We will be 


THE COURT: All right. We will take those 
in recess until 2:00 o'clock. 


(Recess taken at 12:40 p.m.) 


2 *# &© & & & 
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PROCEEDINGS : After recess, 2:10 p.m. 


APPEARANCES: As before noted. 


ARNOLD B. GARDNE 2, a witness called by and in 


behalf of the Plaintiff, having been previously duly sworn, 


resumed the witness stand and testified further a3 follows: 


DIRECT EXAMINATION BY MR, GRIFFIN: (Resumed ) 


10 | MR, GRIFFIN: May it please the Court, Mrs. 

ll Coon and Mr. Gregory -- 

12 | THE COURT: Exouse me. Mrs. Coon, late 

13. | this morning Commissioner Nyquiet's 

14 office called to inquire about 

15 starting time of court and I uennene 

16 my secretary may have said it was 

17 to begin at 10:00, I don't know | 

18 whether there is some problem. | 

19 | M85, COON: I think he was planning what | 

20° | time. He is to be here next dnd 

21 and the Commissioner does have | 

22 | schedule tn New York City for et 

23 evening and a request that he be oe 
sate — 
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1 gotten on as early as possible. 

2 | THE COURT: Ye could probably take him out 
3 of turn anyway. Before I forget it, 
4 Mr. Griffin, the llth which is a 

‘| Friday, I wili be able to tell you 

6 in a few days better, but it may be 
q that I may not be able to be here 

8 on that day. 

9 | MR. GRIFFIN: I have now the hopeful original 
10 stipulation which I have signed and 
ll signed o.: behalf of Mr. Schwartz, 30 
12 if Mrs. Coon and Mr. Gregory want 

13 to sign it, we will have one copy. 

14 I have checked through the pages and 
15 I find all pages are there. 

16 

17 (Stipulation referred to signed 
18 by Mrs, Coon and Mr. Gregory.) 

19 

20 |MR. GRIFFIN: May the record show I am now 

21 handing to the Court a single stipu- 
oe lation with the signatures on Page 4 
23 


and the stipulation goes through 
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Paragraphs 161 and the material 


case and it will be considered by 
the Court in the same manner 45 piby 
it were sworn testimony of the 


witnesses. 


BY “AR. GhIF FIN: 


@ 


2 


thereafter 1s not the subject of the 

atipulation. 
THE COURT: All vight. This will be filed 
and made part of the record in this 


Mr. Gardner, returning to the avents in early 1972 
after the Commissioner's directive of January '7e 

you gave some evidence relative to & press conference 
when he was present. Do you recall that? 

Yes, 3ir. 

Was therg, - you also told us that there was an 
informal type meeting with the mambers of the Board a 
the Commissioner prior twthis public press conference, 
4” that right? 

Yes, gir. | 
Now, at that time was the Commissioner's directive | 


discussed? 


Va, (Lt) was, 
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And at that time did various members of the Board 
expresa themselves thereon? 

A. Yes, gir. 

Q Now, relative to member's of the maJjorit; which you 
have identified ag being Messrs. Parlato, Murphy, 
Gajewski and Williams, 4s that correct” 

A. And Mrs. Williams. 

MR. GREGORY: May it please the Court, at 


I 
this particular time I would like | 


9 
10 to offer an objection to the 
ll continued use of thia word "majority/, 
12 as though this is a certainty in 
13 each and every and all matters 
14 pertaining to votes taken on the 
15 Board of Education or educational 
16 policies adopted by the Board or not 
17 adopted by the Board. If there is 
18 a particular situation where certain 
19 people in each instance every time 
20 a vote 1* taken or a policy adopted 
21 where there is seven members, I 

‘ 22 would assume, I think it is unfair 
23 at this particular time to keep 


inti Oe : i centenarians 
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1 referring and putting into the 

2 record something about a majority, 

3 a majority, as though this never 

4 changed, it never stops, it make a 

5 no difference what we are discussing 
6 or what the vote is on a particular 

a issue. 

8 | THE COURT: Please, Mr. Gregory, there 18 

9 no jury here and your objection is 

10 noted. I think we all understand 

11 that if the majority constituted on 
12 ; pome occasions some of the minority 

13 members and the minority constituted 
14 some of the majority, Mr. Griffin 

15 will. clearly make that apparent, 

16 | 1f that is the case, Go ahead, Mr. 

7 | Griffin. | 
18 |BY MR. GRIFFIN: | 
19 1Q Now, on the occasion of this conference with the Board | 
20 and meeting prior to the prees conference, would you | 
2) describe the positions that were taken with the | 
22 Commissioner by the four members that we identified | 
23 ae rembers of the majority at that time? | 
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1 A Well, the principal spokesman for what you call the 

2 majority, - what was the majority, actually, was 

9 Mr. Parlato and Mr. Parlato and Commissioner engaged 
4 in quite a lengthy dialogue. Mr. parlato's position 
5 being as he stated it to be, that the school integra- 
6 tion program that the Board of Education was then 

1 ce cying out in his mind were a4mproper socially and 

8 legally and he would like to see them repealed, 

a reversed, but that since he felt he was unable to 

10 secure such action of reversal, he was opposed to any 
ll expansion of the integration of the schools and he 

12 presented to the Commissioner a series of arguments 
13 why he felt that was improper. The Commissioner 

14 responded to him. They had quite a discussion and I 
15 remember the Commissioner finally saying to him at 

16 the end of the talk "Mr. Parlato, you have got a 

17 problem for every solution I have got". Mr. Murphy's 
18 position and one that he expressed many times during 
19 this period was that there was @ great exodus of 

20 white families from the City of Buffalo and t remember 
21 his saying that we have such an exodus of white 

22 | families from Buffalo now, God help us if we do what 
23 | the Commissioner is asking us to do. Dr. Ga Jewski 
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apoke, ag he often did, and as many of the majority 
members, - Dr. Gajewski as he often aid, spoke in 
terms of philosophically wanting every child tohave | 
equal opportunity with every other. However, he 
described the resistance and the opposition which was 
to be found in many parts of the City to the type of 
thing that Commissioner Nyquist had asked us to do 

and stated that he was concerned with the rights of 
the, - not of the white children as well as those 

of the nonwhite children. Mra. Williams was by and 
large silent, expressed few, - made few comments. 

You stated that Mr. Parlato who was the most outspoken 
of the four members of the majority opposed any effort 
at integration, is that true? 

Yes, I believe that's true. 

And he so expressed himself” 

I was on the Board with Mr. Parlato, I woulu say, for 
two and a half to three years before he left the 

Board and he expressed that opinion many times on, - 
dnconnection with many specific items that arose. 


And you mentioned that Mra, /illiams was generally 


silent. Did she express on those occasions support 
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23 


200 


A. B. Gardner, for Pitfs., Direct. 127 


Mra. Williama also often expressed gupport of neigh- 
borhood schools. 

Did she express consistent opposition to any means of 
achieving integration that would involve the use of 
busing? 

At the elementary level, yes. On one occasion ina 
secondary school matter her position changed. 

Now, Mrs. Williams was a relatively new member of the 
Board of Education, is that true? 

Yes, sir. 

And was there a vacancy some few months before the 
Commissioner's directive came down in the Board? 
There was a vacancy at about that time. I don't 
recall exactly, but about that time. 


And the power to appoint a member of the Board of 


Education, I think you told us, vested with the Mayor 


of the City of Buffalo, is that correct? 


Yes, sir. 

And the then Mayor was Mr. Frank Sedita, is that 
correct? 

Yes, sir. 

And do you recall that there was public,-that there 


were public atatements relative to the position that 


na ean SLAC CCT OO 
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1 Mrs. Williams would take on the Board of Education 
2 4f she were appointed? 
3 | A. I recall there was much public A@iscussion of it. [I 
4 don't recall any particular statements, but I recall 
§ very considerable discussion and I can tell you there 
é was very considerable discussion at the Board on the 
ae subject you mention. 
8 |Q@ And were names of persons advanced to the then Mayor 
9 as possible persons who would be suitable to serve on 
10 the Board of Education? 
ll |» Yes, eir. 
12 |< Were names suggested by yourself or other Board member 
13 of persons who would be sympathetic with complying 
14 with the Commissioner's directive and continuing 
15 | secu from 1965 to eliminate racial imbalance in 
16 the Buffalo Public Schools? 
ae a I don't recall that I advanced any name, nor to my | 
18 Knowledge 41d any other Board member. Frankly, I | 
19 believe that it waa inappropriate. I do remember on | 
20 one occasion a mumber of the Board members including 
ot myself were at some meeting with Mayor Sedita and what 
ae I recall as being a jocular sort of a way teased with | 
23 


him about the vacancy and I remember he teased right 


| 
iene cise acl ata — retin Meat scien cmon CIEE nla leo tant 
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1 back and said “Render unto Caesar the things that are 
2 pis", meaning he would make the appointment and none 
3 of us were really suggesting any apesific names that 
4 he should consider, 
5 | MR. GRIFFIN: At this time I would like the 
6 record to show the content of 
7 paragraph 130 of the atipulation 
8 under the category “Board Membership). 
9 | 130(a) provides, and I quote, "In 
10 January 1972 the Board was consider- 
11 ing a request by de*endant Nyquist 
12 to propose further plans to reduce 
13 racial isolation in the Buffalo 
it Public Schools. (b) Mayor Frank A. 
15 | Sedita appointed Mrs. Carol Williams 
16 | to the Board of Education. In 
md support of the appointment, the 
18 Mayor declared ina letter to Council 
19 woman Slominski that Mrs, Williams' 
20 appointment would break the deadlock 
21 He added 'I have made my decision. 
22 It affirms my position against cross 
” busing. Mrs. Williams had made it 
| 
fj} PARISI raat entementn ee ee ll dined Aa 
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and Paragraph 131(a), small "a" 

in parentheses, "Mrs. williams has 
voted in a manner consistent with 
the above expectations after daeclar- 
ing at her first meeting”, quote, 

"T am against busing in any shape or 
form", end of quote, March 8, 1972 
and email "b", in parentheses, 
"on March 28, 1972 Mrs. Williams 


joined with three other members of 


the Board to table the integration 


may show an inconsistency between th 


plan described in 108", The record 
date of March 22, 1972, the Board | 


meeting, and the date of March 28, 


'72, just read, but that can be | 
ultimately corrected in the record. | 
THE COURT: All right. ' 
BY MR. GRIFFIN: | 
Q Now, Mr. Gardner, at the meetings after the satan i 
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member of the Board in the majority, namely, Parilato, 
Murphy, Gajewski or Williams, advance any proposals 
or plans of any nature to comply in whole or in part 


with the Commissioner's <.rective to alleviate recial 


5 segregation? 
.” 6 | A. They dj.d not. 
71 \® And did those four named members openly oppose any 
8 steps to comply with the Commissioner's directive? 
= 9 | A. Well, I don't know what you mean by "openly". They, - 
. 10 I can tell you that the three other members of the 
12) Board advanced in a series of meetings a variety of 
12 proposals which would have if not adopted the 
“94 13 Commissioner's, - carried out the Commissioner'a 
° 14 @ir,s ive in entirety at once would heave worked in 
we 15 that direction and recommendations and proposals that 
16 the three members of the minority felt would be 
17 acceptable in some form to the Commission, and all of 
‘ 18 those attempts at reaching some form of accommodation 
fe 19 were rejected out of hand by the four members of the 
20 majority. 
21 le. As a matter of fact, the so-called Heck Report that 
: 22 was proposed, did that have any fvil or compiete 
23 discussion by the Board? 


LOSE WN ne OBO Nt nr uote oes a 
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No. The Board juet viewed it as being, 
just viewed it as being preposterous on its face. 

I think that it received more attention of the Board 
in ita presentation by Mr. Heck's staff than the 
Board ever gave it in all the months that followed, 
among the members of the Board. 

After the letter response which was proposed by 

Mr. Pariato and approved by the maJjority on March 22 
1972 was refolved to be sent to Mr. Nyquist, did you 
as President forward that letter? 

No. That would normally have been my responsibility 


but I informed the other members of the Board that I 


- the majority 


_ 


was so totally in disagreement with the action of the 


Board that I could not in good conscience forward that 


letter and I instructed the Board Secretary to do Jo. 


Is it a fact that when the various proposals were 
nade by you and othe. members of the minority for 
gome effort or plan to comply with the Commissione: ! 


directive that the response of all four members of 


8 


the majority in varying degrees of intensity wa3 that 


we can't, we shouldn't, we won't? 


Basically, yes. 


Ana actually at Page $c of” your testimony, Just te 


A. 


A. 
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refresh your recollection, some year and a half or 
so, in December of 1973, at Page 96, was exactly that, 
was it not? 
Yes. I think that 1s a fair characterization of what 
happened. 
Now, is it not true that the Board members were aware 
in January, February and March of 1972 that each year 
the number of achools which were ninety per cent or 
more black were increasing and the number of schools 
that were predominantly white were inoreasing? 
There is no question that the Beard was aware of that 
and that was, - it was to address that fact that in 
the proposals that the minority advanced we in each 
case began with a decleration of commitment, a re- 
declaration of the commitment of the Board to the 
goals of racial integration and equal educational 
opportunity therefrom and we were even unable to 
secure the agreement cf the majority members to a 
redeclaration of that policy established by the Board. 
The answer we were given was that in the climate as 
it existed in the community at that time such a 
Geclaration of principle would be misunderstood by 


the community. 
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I direct your attention to Exhibit 6 which is the 
Ethnic Census of the Buffalo Public Schools for 1973- 
7T4, and to Page 13 thereof which lists the elementary 
schools, correct? 

Yes, sir. 

And each elementary school is given aith its number 

of black pupils, the per cent of black pupils, the 
number of Spanish surname pupils and the per cent, the 
number of other pupils and the per cent and the total 
number of pupils in the school, is that correct: 

Yes, sir. 

Now, for example, starting with School 4 it shows that 
School 4 was 54.3 per cent black in 1966 and increased 
to sixty-five per cent black by 197e, is that corvect? 
Yes, sir. 

It shows that School 6 in 1966 was 93.5 per cent 

black and was 91.5 per cent black in 1972, is that 
correct? 

Yes, sir. 

And I won't go through all of the schools because much 
of this is in the record, but to point to a few others 
it shows that School 12 was 98.1 per cent black in 


1965 and was 99.7 per cent black in 1972, correct” 
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Yes, gir. 
Sohool 23 was 14.5 per cent black in 1966 and increas 
to 86.8 per cent in '72, sonreek? 

Yes, sir. Mr. Griffin, while I doubt that many membe 
of the Board of Education during the period in queati 
could have recited without reference to that report, 
the statistics you are giving I have no doubt that 


each and every member of the Board of Education knew 


the substance of what you are reading, knew the fact 
that they were an cvipeaeties number of sohools which 
were all black and which were all black to a larger 
degree than they had been when the whole integration 
furor began. During the period of time when we were 
considering the Nyquist lette: and how to respond to 
4t, we received at the Board for review the Ethnic 
Census for the preceding year. ‘That would have been 
the 70-71 year. That came in during the meating in 
February, I believe, of 1972 when we were considering 
the Nyquist report and we were well aware of these 
trends and we discussed the report at great length to 
no avail during this pericd. 
And these Ethnic Censuses were prepared by the Board 


of Education? 
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OO eee Whey are prepared and furnish useful information for 
2 almost every purpose, but action by the Boereé if one 
3 views the historical record over the last five years. 
4 )'2 Was there a copy of these xthnic Censuses fo. these 
5 yeS.3, at least for the years 169, '70, '71 and 'Te 
6 and '73 made available to each Board member? 

cca Each Board member had a copy of the sthnic Census 

8 for each of those yea”'s. 

Si ay For example, School 54 which was 56 per cent black 
10 in 1966 increased to 64 per cent black in '7<, 18 

il thas correct? 

12 A. Yeo, sir. 

130}. School 57 vent from 40.9 per cent to 49.2¢ from 166 
14 to '[2, correct? 

15 | A. Yes, sir. 

16 Q. School 62 went from 14.1 per cent black to 92.5, - 
17 correction, 73.6 per cent in that perlou? 

18 je Yes, si», and it has gotten worse since then. None 
19 of the trends you are showing in this have been 

20 reve, gea since 1972, nov has the Board \aken any 

21 action to reverse them, 

220.1 Q) And just to pick out theee o: four more, in the 

23 middle and junior high scnools, Genesee Humboldt was 
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| 
| 
| 


31.5 per cent. That is 4 junior high school, 18 that 


not correct? 


A. Yes, it is. 

Q 31.5 per cent in '66 and was 80.7 per cent by '7e? 
A. Yes, sir. 

Q Fillmore Middle School was 42,4 per cent in 1966 and 


went up to 81.3 per cent by '7e. 

A. Yes, sir. 

Q. Now, at these meetings, Mr. Gardner, you adcressed 
yourself to some of the causes of the progressive 
segregation in the 3 vols, did you-not? 

A. > Yes, sir. 

@ And after the meeting at which the Boards, - at which 
the Board rejected the Nyquist GLrective you prepared 
a letter to Commissioner Nyquist outlining various 
things that had occurred, did you not? 

A. Yes, I did. 

ay I direc’ your attention to Plaintiff's Exhibit 110. 

A. Yes, sir. 

Q. And I ask you what that 18? 

A. This 1s a letter which I prepared and sent to 
Commissioner Nyquist on March e9th, 1972 and it 


really is what was in effect a minority report with | 
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respect to the action that the Board took at the 
March 22 meeting. 

And aid you start out by saying to Commissioner Nyquis 
that on January 20th of 1972 you, referring to the 
Commissioner "wrote to this Board of Education and 
directed that we submit to you by April 1, 1972 a 
desegregation plan for the schools of the Buffalo 
Public School System under which every scnool would 
substantially reflect the racial compesition of the 
entire district"? 

Yes, I said that. 

Did you further say in your letter "As you are aware, 
at eo uae Board meeting on March ez, 197e this 
Board adopted various resolutions, the effect of which 
was to reject in entirety your January <0 letter"? 
Yes, air, I said that. 

Dia you enclose and forward to the Commissiorgr a 
cosy of the transcript of the March 22, '7é2 meeting 
which you said would speak for iteelf? 

Yes, yes. 

Did you say on the bottom of Page 3 of this letter, 
"Ag you well know, it has been gome yea.'® since any 


sevious efforts have been made locally to move ahead 
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retin attanataiteaneate ener cent emananaeatntrettatnieaslnnncitinttetseatt 


with school desegregation, nor did your office take 
any measures to require increased desegregation 
efforts until your January 2Oth letter"? 

Yes, sir, I said that. 

Ang diag you in the last portion of you: letter itemize 
for the Commissioner a number of spevific instances 


which you felt constituted what is referred to as 


de jure segregation and which contributed to the 
progressive racial isolation and segregation of the 
Buffalo Public Schools? 

Yes, sir, I aid. 

what was the first that you brought to the Commissione ts 
attention? 

May I refer to the 1-:iter? 

You may refer to the letter. 

I referred to the districting of Woodlawn Junior High 
School contrived only a few years ago so 4s to make 

that school all biack. 

Now, the racial census shows, does it not, that the 
Woodlawn School, - incidentally, can you recall 
approximately when the Woodlawn School was opened? 

In the mid-'60's, '65, perhaps; ‘64; perhaps a year 


or go earlier. It is in the '60's. 
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1 Q. And ig 1t an accurate statement that when 1i opened 

2 it was all black? 

3 A. when it opened it was all black and it was obvious tha 
4 4t was going to continue tiat way uncer the districts 
5 as°established. 

6|Q@ And according to gxhibit G, the Ethnic Census, woodlaw 
q which had a population of 1,347 black pupils as of 

8 January '66 was 99.2 per cent black as of thi’ time, 

9 is that correct? 

10 A. Yes, sir. 

11 | ® And ag of the latest date, namely, October '73, as of 
12 this report, the black population is 99.5 per cent, 

13 ie that correct? 

14 A. Yes, sir. 

15 a. Now, at the time that the determination was made to 

16 build the Woodlawn School, and you are familiar with 
17 | the boundary as it 1s outlined on Sxhivit 1 in red, 

18 4s that correct? 

1 

197) AL Yes, sir. 

20 Q At the time it was determinec to build «woodiawn were 
21 various proposals made to the Boara of Huucation sahich 
22 would -- 
23 Dial GREGORY: Just a minute, S5xcuse me, 
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1 Mr. Griffin. It seems to me, your 


2 Honor, that earlier in the testimony 
3 Mr. Gardner testified he had been a 

4 Board member since approximately 

5 1969, some five years subsequent to 
6 the creation of Woodlaan Junior 

1 High School. Now, if Mr. Gardner is 
8 going to testify heretofore from 

9 direct knowledge of the facts, fine, 
10 but if he is going to testify with 

ll respect to things he has heard or 

12 knows, then I am going to object to 
13 his testimony unless he specifies 

14 from where he obtained his knowledge 
15 your Honor. 

16 | THE COURT: I think that may be a good plan 
17 Mr. Griffin. 

18 | MR, GRIFFIN: Yes. well, what I would like 
19 to do then is to direct the Court's t- 
20 | THE COURT: Is somebody else going to be | 
21 here to trace the Woodlawn history? | 
22 | MR. GRIFFIN: There may be someone and it is 
ws { 


covered extensively in the stipulation, 
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1 your Honor, so I would just like for 
2 the vecord to refer to that portion 
3 of the stipulation starting with 

4 Paragraph 24 and through Paragraph 

§ 33 that deals with that subject and 
6 I will not read it into the record, 
7 your Honor, because {t is somewhat 

8 extensive and contains various 

9 boundary proposals. 

10 | THE COURT: It says "Prong the various 

11 alternative plans that were proposed, ? 


12 | BY MR. GRIFFIN: 


13 |Q@ That's correct, your Honor, and othe: matters, and I 

14 just refer the Court, - unless the Court wants me to 

15 read it into the record, fur I think it contains about 
16 five pages and will probably take about twenty minutes 
17 to read into the record. I would also read into, - 

18 because it is relatively brief, your Honor, I direct 

19 the record and the Court's attention to Pavagraph 141 
20 of the stipulation unue: the category Netting”, with | 
aa an "S", - "and Construction", wherein it states, aa 
22 "Defendants Commissioner and Regents have approved the 
23 


siting and construction of Schools including Woodlawn 
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1 and 39 which they knew woula cveate, yaintain and 


2 perpetuate vacial isclation and segregation". The 


3 firat Ltem undev your category that. you ipeterved co 


4 as de jure segregation in you: letter to the Commissioner 
§ dealt with doodlawn School, 1s that correct 

6 | A. Yeo, sir. 

7 |& Will you just reorlent as to whe date of this’ letter? 

8 S. Maroh 29, '7e. 

9 |@ Now, shat was the second matter of de jure segregation 
10 that you brougat to the Commissioner'ta attention: 

tl yA. What L described as the device o* allowing students to 
12 ' transrer from the sast High School Oiatrict! to Coutn 

13 | vark High School in order to take Folish, a subject 

14 zonveniently not offered at all black cast Hi.h sonoot| 
15 | Q. Now, would you expilali: what that involved’? 

16 As Yell, the Board of Education pupil attendance policy 

17 requires every student to attend the high school of 

18 the district in which he vesides. ‘There are locatec | 
19 in the East Hizh School vistrict a conside:acie number 
20 of white families, Yet, the attendance at Hast High 

21 


School 18 411 black aid during this period -- 
MR. GREGORY: Excuse me, Mr. Griffin, Tor 


interrupting again. Your Honor, 1 


Leilene toe | dies naa sais a Lalla hea 
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1 am golng to object to the form of | 
2 the answer. A considerable numbev 
3 of white families. He isn't giving | 
4 any specific time with reference eb 
5 the remarks he is making. when 1s | 
6 he referring to and I certainly | 
q object to the general term ro ant 
8 considerable number of families". 
9 | THE COURT: You can cross examine, Mr. 
10 Gregory. I do think, however, as 
11 much ag possible, Mr. Griffin anda | 
AZ Mr. Gardnel, please try to give us 
13 numbers, as far aS you van. 
14 | THE WITNESS: Kell, your Honor, I agon't know 
15 the exact number of white families, | 
16 but I do know during the period, - 
LT that during a period shortly after | 
18 the date of my letter to Gomeineionet 
19 Nyquist, ducing lat '7é and '75 the 
20 | 


Board ascertained, and ascertaineu 


21 by studies and by examination of the 
| 
22 pupil ervoliments at the various 
| 
ad elementary schools in the Sast Hien | 
o EDNA J. PACZYNSKI, COURT REEORTER 2237 STONY POINT ROAD, GRAND ISLAND, NEW Y 
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School District that the numbev or 
white students graduatin, from 
elementary schools in tne Last High 
School District was something between 
150 and 200 on an annual basis and 
those students would have been 
required, - weve required under the 
normal pupii attendance policies of 
the Schcol Board to attend East High 
School as residents of that district). 
Now, the exceptions to those normal 
procedures would include students 
who left the district io attend 
vocational oc technical schools; 
obviously students who left to go to 
private or parochial schools and the 
Board also has a policy, ms a policy, 
that if a student desires to take 

a course which is not offered at his), - 
at the nigh school of his district, 
he may apply for permission to du 
that. in this particular case, what 


I was referring to is the fact that 
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1 over the years that the records that 
2 the Board has assembled and that hav 
3 been presented to the members of the 
4 Board during this period of 1972 

5 revealed that there had been devébpe 
6 a pattern of transfer of students <-- 
7 | MR, GREGORY: I am going to have to object to 
8 this again, your Honor. This is 

9 purely conclusion. 

10 TEE COURT: Mr. Gregory, if you have an 

11 objection, say you have an objection 
12 You can cross examine. I will liste 


to argument later on. There is no 


J 
i) 


14 jury here. You object? 

15 | MR, GREGORY: Yes. 

16 | THE COURT: Thank you, overruled. Continue 
17 | wHE WITNESS: that there had developed a 


pattern of white students leaving the 
Kast High School District in which | 
they resided to attend high echool, | 
primarily at the South Park High | 


School, in order to take subjects an¢ 


particularly Folish, almost exclusively 


a 
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so, that were not o:*ered at the 
East High School, and from time to 
time, - this was a, - Zron time to 
time this arose at the Board. IL 
would say it avose and -ecelved 
prief attention on only a few 


occasions. It was one of those 


items with which we are all familiar 
It was one of those items that 
people mention and drop because they 
are embarrassed by it and from time 
to time it would be proposed that 
Polish be offered at East High 
School and there would be a sevies 
of knowing smiles arou~’ the table 
and after a moment's discussion, 
that would be abandoned. Jhat I 
referred to when I wrote to 
Commissioner Nyquist was my belief, 
and I think the belief of, - I will 
epeak for myself, obviously. It was 
my belief that an escape valve, af 


you will, had been contrived to 
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allow students to attend a high 
school other than East because the 
white students did not want to atten 
a substantially all black high 


school. 


BY MR, GRIFFIN: 


Q. 
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pid you know, Mr. Gardner, that the Board of Education 
through the year 1960 offered Folish at East High 
School? 

I learned that recently. 

Did you know that on or about the year 1960, and I 
will read the provisions of the stipulation into the 
record in a moment, that it was determined no longer 
to offer Polish at East High School? 


Yes, sir, I learned that recently. 


Did you know that it is a policy of the Board of 
Education expressed though its staff persons and the 
Superintendent that if there are a sufficient number 
of students in a given high school who want a particula 
language, that it is the policy to offer that gues 
at the school where the students express interest | 


therein? 


| 

| 

| 

Yes, sir, that is the policy. | 
| 

| 

| 

i} 
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Now, you have describec students obtaining what are 


EDNA J. PCZYNSK'. COURT REPORTER, £237 STONY Pony Reo ze, GLAND ISLAND New YorRK 


2 referred to as language transfers to attend schools 
3 outside d the Last High School District, although they 
4 live in the East High School District and are required 
5 to attend school within their district under normal 
6 Board policy, correct? 
7 | A. Yes, sir. 
8 |Q Now, Souch Pavk High School on Exhibit 1 ia located 
9 as the Lowe cmest high school shown on the map, is that 
10 correct? 
WV aA. Yes, sir. 
12°12 That would be out in the area of South Park Avenue 
13 and generally approaching Lackawanna, is that correct? 
14 | A That's correct. 
16 |Q And as you move further to the north, you would come 
16 to South Side which is a junior high school, correct? 
17 | A. Yes, sii, 
1% | Q. But East High School is located, and we don't know 
19 | {if there 4s any scale of miles on this particular 
20 | exripit, but Hast High School 1s indicated in circles 
st jugt above the Number <4 School, is that correct? 
22 TA. Yes, sir. 
23 oe weve you aware that in addition to students from East 
| 
es a5 ee nee es ae 
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going to take Polish at South Park that a number of 
white students also went from East High School Disatric 
to Kensington High School? 

Yes, sir, and to Bennett. 

Which is the norternmost high sc) -« illustrated «liu 
the dot, with two circie lines around it at the top 

of Exhibit 1, is that correct? 
Yes, sir. I think I probably singled South Park out | 
for too much special credit. I should have listec | 
some of the others. The pattern, I think, was more 
pronounced to South Park, but it existed as to the 
other schools as well. 


At anytime while you were a Board member, did Superin- 


\ 


| 
tendent Mench or the Director of the Office of Pupii | 
Placement Services that has responaibilitics for | 
approving transfers come before the Board and ask that 
the Board stop this particular practice’ 

I don't know 4f it was Dr. Manch or the Director of 
Pupil Personrel who raised the point in the first 
instance, but we did have a series of changes with 
respect to that policy. The language transfer policy |° 


or the special transfer policy, we had a series of 


changes which as of early this year had come, circled 
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round and we were right back to where we were wnen J 
wrote my letter of March 29 |S Ge. 

You now refer to the fact that on or about July 1, 
1972, after this action was commenced, the Board aida 
somethin, to vescind the language transfers, correct? 
The Board did tuo things. 

Before you explain -- 

Yes, sir. 

I am going to ask you that later on. What I should 
have ‘tone is ask you in between 1969, May, snen you 
came on the Board, up through July of 1972, did the 
Board do anything during your period relative to 
stopping these transfers? 

No, sir, 

XY would like to direct the Court's attention tothe 
following provisions of the stipulation that relate 
to this subject: 

Item 46, that it had been the policy of the Board of 
Education to offer languages in each high achool ir 
there are a sufficient number of students who express 
a bona fide interest in taking such language. 

Item 53, that prior to on or about the end of the 


1950's, a course or courses 1n Polish were taught at 
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East High School. 
54, that on or about 1960, Polish was discontinued as 
an offering at East High School. 
55, that subsequent to 1960, a number of white student 
residing in the East High School District have been 
permitted to transfer to other sehools, particularly 
Seuth Park High School and Kensington High School for 
purposes of taking a forelgn language including Polish 
Russian and. Italian. 
56, that as of October 22, 1971, two hundred fourteen 
students residing in the East High School District 
were attending school at South Park. Of these, one 
hundred seventy-six students were registered in the | 
Polish program; one hundred seventy-three white anc 
three black. Thirty-eight students were registered | 
| 


in the Russian program; twenty-four white and fourteen 


black. 
57, that as of April 12, 197e there were for the | 
school year 1971-72 thirty to thirty-five students | 
taking a foreign language at Kensington High School 

who were residents of the East High School District. 
Now, Mr. Gardner, you are aware of the fact, are you 


not, that the complaint in this case was filed gome t im 


| 
| 
| 
| 
' 
| 
| 


agar 
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1 during the end of June, 1972: 


2 A. Yes, si:. 


3 1 Q And did the Board of Education determine to offer 

4 Polish, Russian and Italian at East High School by 

5 resolution of July 6, 1972? 

6 | A. In effect. Actually, if I recall that resolution 

q sorrectly, it was not limited to the particular 

8 languages, but rather was 4 resolution which said 

9 that we should offer in every school, including 

10 East High School, all subjects for which there was 

11 a@ sufficient demand rather than allow students to 

12 transfer out to other schools for those subjects. 

13 | And then do you recall the on May 22, 1974 the Board 
14 of Education resci'.u.* the July 6, '7e resolution? 

18 | A. I recall it very well and I recall the circumstances 
16 that led to the resciscion of that resolution. 

17 |; What were those circumstances? 

18 | A After the resclution, - the resolution was adopted in 
19 the first instance reversing the original policy and 
20 eliminating the transfer out rule exception in 197¢. 
21 In the fall of 1972 we expected to enroll at East 

22 High School based upon the change of policy approximately 
23 one hundred fifty white students. As I said earlier, 
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1 that was an estimate of the total number of white 

2 graduates of elementary schools in the area and it 

3 made allowance for the transfer of those who would go 
4 to vocational schools in ordinary course and to 

5 psrochial schools and the like, and it was as a prac- 
6 tical matter there was great effort expended by the 

7 community. We had a series of meetings with the East 
8 High School school community to discuss and with their 
9 advisory council to discuss ways in which this new 

10 world would come into being and ths necessity of 

ll providing a congenial envirerment for the new schools 
12 who would be coming into what would have been an all 
13 black school and a wide varie.y of programs were 

14 adopted and there was a series of meetings with the 

li parents, with PTA's of schools whizh were in the area 
16 which provided white g-aduates that would presumably 
17 attend East High School. A very great deal of effort 
18 went into it. The opening of the school year in 1972, 
19 it developed that we had a mere handful o: white 

20 students. I would estimate, the best of my recollec- 
21 tion tells me, less than a dozen. ‘The same thing 

22 repeated itself in the following year, except that we 
o had fewer in the fall of 1973. During the year '72, 
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during the school year '72-'73 and during the school 
year '73-'74, some attempts were made to enforce the 
pupil attendance law with respect to the atudents who 
were not attending. Some investigation was conducted 


by the Board of Education to find out why we had only 


6 a sprinkling of white students and not the numbers 
7 that we had expected. we expected about the same 
8 enrollment based upon the graduating classes in the 
9 wecond year, so that theoretically there should have 
10 been a couple hundred to three hundred white students 
il at that school, 
212 Not to cut you short, but, Mr. Gardner, did the Board 
13 ultimately determine that these transfers over the 
14 years had reached a point where even if ali the 
15 white students were to go to East, they were still 

oe 16 going to be going to a segregated achool which had 
17 become primarily biack over the years? 
18 | A. Weli, if you mean that the -- 
19 | THE COURT: Do you mean if all of the one 
- hundred fifty possible new white 
- students had attended East it would 

= still be almost entirely black, is 

23 


that your question? 


A 
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1 | BY MR. GRIFFIN: 


z21@ Yes. 

3 | A. Well, it would still have been predominantly black, 

4 but if you had one hundred fifty students for years, 

5 for four years, that being a senior high school, your 
6 Honor, you would have ended up with six hundred out 

q of what is at present an enrollment of thirteen 

8 hundred. You would have had a very significant presenpe 
9 of white students in that school. 

10 Q. The reverse is true, by removing year after year from 
11 the early '60's the significant white presence you 

12 therefore had and created a predominantly and practically 
13 all black school by the year 1972, isn't that correct? 
14 | A Yes. 

15 | Q And so if the record shows that as of October of 1972 
16 there were 1,370 students, black students in East High 
17 School which constituted 98.3 per cent black, correct? 
18 | A. That's what the report shows, yes, sir. 

19 | q Excuse me for cutting you off. I didn't intend to be 
20 rude, but if you want to complete -- 

21 | A. I will complete it very briefly but perhaps my answer 
ae was more extended than it should have been, but in any 
23 


event, it became apparent to the Board as a result of 


ener 
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4nvestigation that there was wide-spread evasion of 
the new policy the Board had established in 1972. 

The evasion took the form of, - took & variety of forms 
which you can ask me about if you want. Some attempts 
were made to enforce the New York State Pupil Atten- 
dance Law. I ama lawyer and I am proud of the courts 
and I am proud of our judicial syetem and [I have got 
great respect for both. I do not have a particularly 
high opinion of the way that the litigation over the 


Pupil Attendance Law and enforcement of our policy at 


East ii.gh School was conducted. 1f think it was very 


regrettable. Standards were app. i that are not 
generally applicable, but in any event, the court, - 
the School Board finally concluded early in this year 
that the policy itself had become futile and Dr. 
Blackman and Mrs. Baugh, the two black members of the 
Board who have been staunch integrationists, said that 
4t is time to give up humiliating that East High Schoo 
community and to repeal and reverse our position 
because we are not getting white students because of 
every form of evasion. 1 voted against tht because 
my view was tnat before we adopted a change, we shoul 


have something tc change to, 80 in any event, we gave 


<3 
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| 
1 up the policy. 
212 The present status, although you don't know what is 
3 going on on a day-to-day basis in t-rms of acting on 
4 transfers, but the present statusis a return to what 
5 existed as of the spring and early monthe of 1972 
6 relative to the offering of languages at Baat High | 
7 School, isn't that correct? | 
8 | A. Either that or you could phrase it ag an argument that 
) we never really changed what the situation was at 
10 East High School. | 
11 | THE COURT: Mr. Gardner, you were starting | 
12 to teil us what form some of the 
13 evasions took. Did any of thease 
14 duiing the '72 to '74 period while 
15 the Board had this different policy | 
16 in effect, did any of these forms of 
17 evasion come to the attention of the 
18 Board? 
19 | THs WITNESS: Yes, sir, they did. | 
20 | THE COURT: Can you explain what occurred, | 
21 please? 
22 | THE WITNESS: Yes, sir, Some of them 
23 gonsisted of the giving of false 


een 


canner cence me et RR 


ne ee REN 
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addresses, very difficult to prove, 
but to the satisfaction of the 
Board false addresses given by 
children whose families resided in 
the East High School District, but 
who gave the addresses of relatives 
who resided in other high school 
districts in the community. In 
some cases it appeared to my satis- 
10 faction as & member of the Board and 
11 to the satisfaction of other members 


12 of the Board tnat preferential 


18 standards for admission to vocationa 
44 and technical schools were applied. 


15 Studentsa who applied for admission, 


16 competition for admission to the 

17 vocational and technical schools, 
18 who applied to that division were 
19 given favorable status on certain 
20 ocezstions by the admitting officers 
21 of those schools in order to enable 


them to leave the East High School 


District. In certain cases there 
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were transfers for courses that 
could have been offered at East 

High School. It is true that we 
had several courses at East High 
School under the policy of offering 
courses for all students who were 
interested. We had several classes 
4n which the classes were very small 
half a dozen students in the class 
because of the policy, but there 
were other occasions in which students 
were allowed to leave the gmhool to 
take courses where the class could 
have been offered at East. There 
were also, and thia got to be a 
matter of considerable discussion at 
the Board, - there were also medical 
and social work certificates issued 
which in discussion among the member 
of the Board appearad to those of 
us, ~- appeared to all, I believe, 
but to several who spoke out, includ 


ing myself, to be apurious. I think 
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that would generally cover the 
classifications. 


Go ahead, Mr. Griffin. 


Mr. Gardner, what is the next item of so-called 
de jure segregation chet you brought to the Commission- 
er's attention as contributing to the progressive 
segregation of the Buffalo Public Schools? 


The existence of School 16 as a substantially all black 


10 achool in a substantially all white neighborhood. 

il Now, directing your attention to Exhibit Number 1, 

12 we see School 16 enoircied as one of the predominantly 
13 black sehools, is that correct? 

14 Yes, sir. 

15 And according to the racial census as of -- 

16 COURT: 16, what main artery is that 
17 on? 

18 WITNESS : 16 is on Delaware Avenue just 
19 north of Bryant Street, runs through 
20 to Linwood, 

21 BY MR. GRIFFIN: 

22 You say that is a predominantly white neighborhood? 
23 Yes, I believe it is still a predominantly white 
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neighborhood. Yes, sir. 


2 |Q And I direct your attention to the Ethnic Census 

3 which establishes that as of January of 1966 School 
4 16 was 33.9 per cent black and as of October of '73 
5 it is 88 per cent black, is that correct? 

6 |A. Yes, sir. 

7 |@ Now, the School 16 District extends, does it not, 

8 just approximately one block east of Main Street, 

9 is that correct? 

10 jA. On Balcom, I think. Yes, one block east of Main 

ll Street, yes. 

12 |Q Does it, however, include many streets to the west 
13 of Main, to the west of Delaware, including such 

14 streets as Ashland, Hodge, Northwood, Oakland, St. 
15 Andrews Walk, St. George's Court, Barker, and other 
16 atreeta, is that correct? 

17 |{A. Yes, air, 

18 |Q And are those streets, - were they not in 1966 and 
19 are they not still predominantly white areas of the 
20 city of Buffalo? 

21 A That is my observation. 

22 ia Is not the western boundary of School 16 Richmond + 
a3 Avenue? 
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A. It looks to be on the map. I don't know offhand. 
THE COURT: Is that a copy of the same 
map? 
BY MR, GRIFFIN: 


6 | Q It is a copy of the same map, but it 1s easier to 


read. 


Yes, sir, the same avenue. 


8 |@ And is not the northern boundary Lexington Avenue? 

9 | A. Yes, sir. : 

10 | Q And is not the ecuthers boundary a street that goes 

11 into Symphony Circle which would be -- 

12 | A. North Street. 

13 | @ North Street? 

14 | A. Yee, sir. 

1b 1@ And there are, - this is with the exception of an 

16 : institution such as the Children's Hospital in this | 
17 area, is this not principally a residential area? | 
18 | A well, there 1s mme business on Elmwood Avenue, of 

19 eourse, in the district, but it is principally | 
20 residential, yes. 

21 14. Now, what did you find was the situation relative to 
22 Sohool 167 


23 1 A. Weil, as I said in my letter to the Commissioner, I 
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found that it was almost entirely an all, - a black 
school, and I found that difficult to understand in 
view of the fact that there were, - there was a 
majority, 17 not a substantial majority, of white 
families living in the school district. Kast of 
Mein Street you would have found more black families 
ana I know you would have found some black families 
west of Main Street, but the predominant population 
of that district is white and it seened anamaluus 

to see an all black school in that district. I was 
also concerned about the proximity of School 16, an 
all black school, to School 30, an all white gshoaei. 
Those are only some blocks apart and the pairing, - 
I am not sure I mentioned that in my letter to the 


Commissioner or not, perhaps not, but the pairing of 


fact wee See ~ ammeter et tt as AO eR 


the two schools has always ° itrigued me. 
Q I direct your attention to School 30 which district 
is contiguous to School 16 on the map, is that correct 
A. Yes, sir, on the north. 
Q@ School 30 is located on what street? 
A. Elmwood Avenue near Ferry Street or near Utica, - 
near Ferry, I was right. 


Between Ferry and Cleveland, would you say tiat is 
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1 correct? 


2 1A Yes, that's right. 


Sts I direct your attention to the racial sensus which 

4 shows in the same year 1966 when School 16 was over 

§ eighty per cent biack and had a total student popula- 
6 tion of three hundred seventy-three, that School 30 

7 in 1966 had one black out of two hundred nineteen 

8 students for a .5 per cent, and had two hundred 

9 eighteen whites. 

10 | A. Yes, sir. 

ik }Q@ Is that correct? 


2sA Well, yes, sir. If the report indicates that, I would 
13 rely on that. 

41a And then as of 1973, School 30 had but five blacks 

15 and six hundred ninety white: ? 

16 | A. School 307 

Wie Correction correction. I misread it. School 30 had 
18 eleven blucka for 5.8 per cent and one hundred seventy 
seven whites for a total population of one hundred 
ninety, correct? 


21 | A. Yes, sir. 


2 1. But at the same time, School 16 had a total population 
- | of one hundred ninety-seven with one hundred seventy- 
Mead ey Ane ea Dei AO POS CTU ae 
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fou blacks, constituting eighty-eight per cent, is 

that correct? 

Yea, sir. 

Now I would like to direct your attention and the 

Court's to the following provision in the stipulation, 

that as of March 10, '72 there were twenty-seven 
“Coders in School 30 from School 16's district. 
GREGORY: I beg the Court's pardon. 


Would Mr. Griffin let us know which 


stipulation? 
COURT: You did not tell ua which 
etipulation. 
GRIFFIN: Thank you. Item 51. 
COURT: 51. In School 16 District 


how many attended? 
GRIPFIN: There were twenty-seven atone 
in Sehool 30 as of that moment, 
namely, March 10, '72, f-om the 


School 16 District. Now, in additio 


to -- 
THE COURT: You don't break it down white 
or black? 
HR, GRIFFIN: No, your Honor. We will have 


f 
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tc do chat through -- 


THE COURT: what year is this? 


4 f ‘Te. 

6 |THE COURT: 1972, all right. 

6 |BY MR. GRIFFIN: 

7 |Q We will, because that is certainly pertinent. We have 
8 | some records that will later be introduced as to the 
9 number cf blacks and whites in that period, Did you 
10 also find, Mr. Gardner, that scudents who were in 

11 the School 16 District also went to School 38 which 
12 4s a school directly, - a district di.cetly contiguous | 
13 to the 16 District and directly to the west? 

14 Yes, sir. 

= 

15 I direct the Court's attention to the, - strike that. 
16 Was School 38 a predominantly white school? 

17 JA, Yes, sir. 
18 iQ And according to the Ethnic Census, School 38 as of 
19 1966 had a total black population ef three, amounting 
20 to .4 per cent and a total other population or a non- 
21 black population of seven hundred four for 98.2 per 
22 cent, is that correct? 
23 A Yes, sir. 


erent LCCC A 
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Po Oe And that as of October 1973 there were fifty biacks 


. 2 in the school, amounting to 7.8 per cent, but there 
3 were five hundred fifty-four nonblacks, amounting to 
4 eighty-seven per cent in School 38. 
6 | A. Yes, sir, as the report indicates. 
6 iQ And that is located on Lowell Place, is that right? 
7 | THE CORT: what main street is that near? 
8 | THE WITNESS: It is near Vermont Street, your 
9 Honor. It is just, - reélily near 
10 East Utica, - west Utioa, rather, 


il a biock and a haif from there. 


12 | BY MR, GRIFFIN: 


13 | Q@ I direct the Court's attention to Paragraph 52 of the 

14 stipulation wherein it states that es of March 10, 

1s | 172 there were fifteen students attending School 38 

16 | who resided in the School 16 District. Now, Mr. 

a Gardner, did you itemize in your letter to the Commis- 

18 aioner as an additional example of de jure segregection 

19 the situation relative to Schools 4 and 34? 

20 | A No, I did not, except, - I didn't itemize that specifi¢al- 
21 ly. I think I {noluded some general language which 

22 


covers a variety of thinge that one thing I intended 


8 


to cover by it was our experience with respect to 


discussions as to the consolidation of the two 


cceurenantnaiaanamntattttt CCE ACL CCCI CE! 
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school districts we have just been talking about 
really, 30 and 16, We had and are still having a 
very unsatisfactory experience with respect to attempts 
to consolidate that, - those two school dist'icts and 
a third, but I don't know whether yo. weit we to get 
4nto that or not. 

COURT: Mr. Griffin, we will take a 

recess fox a while, We will be back 


in about ten or fifteen minutes. 


(Recess taken at 3:25 p.m.) 
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PROCEEDINGS: After recess, 3:45 p.m. 

2 | APPEARANCES: As before noted. 

3 

& 

s |ARNOLD B. GARDNER, @ witness called by and 
‘~ 6 |in behaif of the plaintaéffs, having been previously duly 

7 |sworn, resumed the witness stand and testified further as 

8 |follows: 

y | 

10 |DIRECT EXAMINATION BY MR. GRIFFIN: (Resumed) 

11 |MR. GRIFFIN: May I proceed, your Honor? 

12 |THE COURT: Yea. 

13 |BY MR, GRIFFIN: 

14 |@ Mr. Gardner, you have described what you regarded as 

15 matters of de jure segregation in the central part of 

16 the City dealing with Woodlawn, with the adjoining 

17 School 16 district and two schools to the north and 

18 to the west, 30 and 38. Now I will ask you to move, 

19 if you would, to the southern part of the City down 

20 on the waterfront Buffalo River area in the Schools 4 

21 and 34 area. Are you aware, - strike that. Were you 

22 


aware when you wrote to Commissioner Nyquist in March 


of 1972 of the situation relative to Schools 4 and 34 | 


ceatenn teeta 
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in the game school district? 


Yes, air, I was. 


Did you include the 4 and 34 situation within your 
letter as an example of de jure segregation? 

No, and I read the letter and I am surprised. I 
4neoludea it in some general language, perhaps, but not 
within thoes numbers and I am curious in retrospect 
why I didn't, 

Do you regard the School 4 anda 34 situation as you 
know it as an instance of de jure segregation? 

Qh, yes, I aid. ‘The Board established those districts 
yes. 

Incidentally, the Board is the one who has the power 
to change school boundaries, isn't that correct? 

Yes, sir, that is correct, 

Q@ And Schools 4 and 34 are both within the same outlined 
school district on this Exhibit 1, are they not? 

A. That is correct. 

Q@ Now, is School 4 predominantly a black sohool? 

A. School 4 is overwhelmingly black and School 34 is 
overwhelmingly white. 


@ And they -- 
THE COURT: If there is no school boundary 
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1 in that area, Mr. Gardner, how wonte 
2 a pupil know what school he is 

3 supposed to go to? | 
4 | THE WITNESS: The school, - there 18 4, - 

5 although the »oundary line doesn't 

6 show dividing, shens schools, your 

q Honor, there ara school districts 

8 i within that overall district that 

9 apply to the children going to 4 and 
10 : 34. %It is not an optional district 
1? but it is, - there are certain 

12 optional features to the 4 and 34 

13 District. Do you have the optional 
14 district map? Maybe I can answer 

15 the Judge's question more clearly 

16 with it 


17 | BY MR. GRIFFIN: 


18 | Q. Before we get to that, is it not true that the, - a 

19 large public housing project, the so-called Perry 

20 Project exists within that school district? 

21 | A. oh, yes, it exists. Yes, sir, it does. 

2 10 And is it not true that over the ycars that the blacks 
23 


who lived in that project have been assigned to go to 
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Sehool 3% or to School 4? 


Behool 4, yes, sir. 


reason why school 44 is predominantly black? 
Be Wes. That is the most adjacent population. 
RE COURT: You said "School 44". 
HE WITHESS: You mean School 4. 
BY MR, GRIFFIN: | 

& Sehool 4. 

&.: That's what I thought you meant. 


And does that not account to a great extent for the 


® Has it been a case over the years that the Board ard 


the Sohool Department has had the children from the 


rerry Project go to School 47 


AY Yes. Well, the pupil attendance figures wiil show 


that that has been the case for many years. 


® All right, end has it been a fact that the whites 


in 


that community have regarded 34 as their school to go 


to? 


A. That has been the attendance pattern and, as a matter 


eof fact, I think it is more than Just the pattern. 


There is, - I can't be just too specifie. Perhaps 


somebody on the Boar? utaff can, but there ia scmevhi 


4n the Board records wich divides that seemingly 
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single district into attendance zones for the two 
schools. 

I direct your attention to the fact that according to | 
the Ethnic Census in 1966 School 34 was 11.5 per cent 
plack and 86.9 per cent other, with 1.6 per cent 
Spanish, and that as of 1973 the black population is 
4.6 per cent, the Spanish surnamed is 8.8 and the 
other, the white is 36.6 per cent out of a total 
population of two hundred eighty-three, correct? 

Yes, sir. 

cneiind the School 4 which i# encircled as a predomin- 
antly black school ag of 1966, had 54.8 per cent 
*lack pupils and in 1973, 61 per cent black pupils, 
is that correct? 

The report you are reading from 80 indicates and I 
believe 4t is accurate. 

I direct the Court's attention and I won't read Items 
66, 67, 68 and 69 of the stipulation relative to 

the schools, but I will read 70 which provides and 
states, and I quote, "The Buffalo Board has thus 
operated two unbalanced schools in the same school 
attendance district". Now, “r. Gardner, would you 


tell us what the next instance of de jure segregation 
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that you feel contributed to the progressive segrega- 


tion in Buffalo was that you mentioned j.n the letter 


to Commissioner Nyquist? 


4 |A. Other districting patterns including the establishment 


& of so-called optional districts which allow white 
6 children to escape the biack schools to which they 
7 would otherwise be assigned. 


8 | And I will not take the time now to question you 


9 relative to the optional districts since that will be 
10 proved through other witnesses and exhibits, but you 
il aid bring, - you did cite that as an example to the 
12 Commissioner, ia that correct? 

18 A. Yes, sir. 

14 |Q,. What is an optional district, just sc we know? 


18 IA. An optional district is a geographical area which 


16 abuts on two school districts and which supposedly, 

17 because of reagons of geographic convenience, is an 

18 area which the reeidents of which may attend a school 
19 in either of the adjoining school districts or abutting 
20 school districts. It relates sometimes to peculiar 
rat geographic features and sometimes I believe to other 


ne circumstances, other causes, other reasons, 


3 ia I direct the Court's attention to that portion of the 
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stipulation under optional areas from Items 34 through 
4O and 41, and I will read for the record 41 which 
states, "Maintenance of the optional areas has contri- 
buted to racial separation and isolation in the Buffal 
Public School System", and Item 40, "The optional 
areas vere maintained long after their adverse impact 
on racial integration was brought to the attention of 
the Buffalo defentants". Mr. Gardner, what is the ne 
item that you mentioned to the Commissioner in your 
letter? 


The discriminatory pattern of vocational and technical 


school admissions improved only slightiy in recent 


13 months. 

Mig To what do you refer? 

BA I referred to the fact chat statistics showed that the 
16 percentage of black students admitted to vocational 

17 and technical schools was in most instances at consider- 
18 able, - considerably different from the percentage 

19 whieh those black pupils wreto the total secondary 

20 school population and to the conclusion which I had 

21 reached and to the conclusion which I have reached 

32 that auch circumstance was not and, - was not an 

23 


accidental occurrence unrelated to intent and purpose. 


i 
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Can you tell us some of the means, - well, strike that 
Can you tell us some of the causes or devices that 
were used in admissions to vocational high schools 
that contributed to that? 

A. Well, the admission to vocational high schools «as 
based upon academic record and a personal interview. 
Mr. Griffin, with regard to this anewer, may I refer 
to something that I have with me that I think will 


help? 


eo | @ Certainly, anything. 

11 | THE WITHESS: May I step down, your Honor, 
12 for a moment? 

18 | THE COURT: Certainly. 

14 | BY MR, GRIFFIN: 

16 1Q@ All right. You are referring to something that helps 
16 refresh your recollection on the subject? 

17 | A. Yes. I am referring to @ report which the school 

18 board received unter date of June 30th, 1971 from the 
19 Assistant Superintendent in charge of pupil personnel 
20 dealing with vocational and technical acceptance or 
21 rejection of black eighth and ninth graders. 

2 1% Now, having referred to that and refreshed your 

23 


recollection, will you tell ua what were some of the 
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contributing factors to the admission of biack student 
to vocational high schools? 
Well, as t had started to say, the admission to voca- 
tional high schools and with one exeeption technical 
high schools related to the, ~ was based upon academic 
standing in the elementary echools and performance on 
an interview, personal interview with an admissions 
officer at the particular vocational or technical 
sehool to which the pupil sought admiasion. It 
appeared as a resuit of studies that were conducted 
that those admission standards were not applied 
wniforaly to Mask studente es to ie 
were seeking admission. The statistics showed that 
there was, as I indicated earlier, a considerably 
lesser percentage of black applicants accepted than 
of white. With respect to the technical high school, 
the one technical high school which caused the greates 
discussion, Hutchinson Central High School, an examina 
tion had been administered there for many years in 
addition to personal interview and in addition to the 
academic record. ‘There was considerable discussion 
before the Board. Many speakers came and the Board 


spent a good deal of time considering whether that te 
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ae administered did not operate, - was not calculated 
to produce a more successful result for white students 
than for black students, whether 4t was culturally 
biased or otherwise failed to test motivation and a 
variety of other circumstances which the black student 
claimed were relevant to their admission. Finally 
gome improvement was achieved in both cf these areas. 
Q Would you tell us what 1s the next item that you 
referred to? 


A. The failure of the City, referring to the City of 


Buffalo, to provide money for middle school conversion 
or construction so as to implement the 4-4-4 Plan and 
the failure of the City to provide funds for the 
acquisition or lease of Bishop Ryan High School in 
South Buffalo because of the entioipates racial 
balance of the student body if the school were 
operated at that locaticn. 

Now, you refer therein to middie achcols, is that 
correct? 


Yes. Yes, sir. 


And you refer to a Hele Plan, correct? 


Yes, sir. 


Would you tell us what those mean? 
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Well, a 4-4-4 Plan is a plan in which education is 


offered in blocks of four grades each; four elementary 
grades, the four primary grades and the four inter- 

mediate grades and the four secondary grades and the 

theory of the Middle School Program was that students 
would attend the first four grades in a school in 
their own neighborhood feeder pattern but that all of 
‘he schools in a given area would feed into a single 


middle school which would be a departmental school. 


That is, children with individual assignments as in 


teacher, vut different classes in different parts of 


the building and that that would be a school into 
which children from various parts of the City and 


various elementary schools might feed, and then the 


third of the four grade blocks being high achool. 


Q Now, did the Common Council of the City of Buffalo, 


a defendant in this action, appropriate the funds 


necessary to embark upon the 4-4-4 Program? 


A. The Common Council provided funds under difficult 


circumstances for one middle school, the West Hertel 
Middle Sehool. That is the only one. 


Weat Hertel Middle School? 
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1) A. Yes, sir. 

2|@ Ana that is iccated in the northwest portion of 

3 Buffalo in the upper left of Exhibit 1, correct? 
4j,A That's correct. 

5 |@ And it did not appropriate funds for any other propose 

6 schools, is that correct? 

7 | A. For any other proposed middle schools, that's correct. 

8s iQ where were other middle schools proposed? 


li then later I believe it became six larger middle 
12 schools. ‘They were proposed at various places through 


i3 ° out the City and if you want, I have the report in 


9 | Az In 1970 the Board received a proposal for the construc 

10 tion over a period of years of originally twelve and 

14 my briefcase with me and there is a map which describe 
the locations. Those were proposed as locations for 
middle schools, In addition to those proposed loca- 
tions in 1973, the Board specifically designated a 
location on the west side, on Busti Avenue, a8 & site 
for a middle school and submitted that to the Common 

Council. The middle schools were very much-a part of 

the integration program that the Board adopted in 

1967. 


But beyond West Hertel nothing was done to implement 
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that program, is that correct? 

Well, Pillmore Junior High School was converted to @ 
middle school. It was built as a high school and 
converted to a middle school. 

And that was scheduled to be an integrated school, 
was it not? 

Yes, sir, it was hoped to ve an integrated school. 
But the records we showed demonstrated that it was in 
the thirty per cents in 1966 but it is now a predomin- 
antily black school, is that correct? 

Yea, sir. 

Now, was there problems even in completing the con- 
struction and funding of the West Hertel School? 
Yes, sir, there were. 

And what were those’ 

while the building was underway, the Common Council 
refused to authorize bonds and to appropriate money 
to complete the construction of the building once it 
was announced that it would become a middle school. 
And can you tell us originally what racial balance 
West Hertel Middle School was to have? 

I believe seventy per cent white and thirty per cent 


black. 


EDNA J PACZYNSKI. Court REPORTER, 2237 STONY PoINT ROAD, GRAND isLAND. NEw YORK 


7 


256 


A. B. Gardner, {or Pitfs., Direct. 183 


And ig it true that vest Hertel Middle School has not 
achieved that balance but has had a racial balance 
that is legs than tne thirty per cent black? 

May I refer to the report? 

Yes, please do. 

Well, as of 1973 this indicates twenty-seven and 4 
half per cent biack. 

And do you recall that sometime after its, - it was 
constructed and open it had in excess of thirty per 
cent black but that the black percentage has in fact 
been reduced at west Hertel Middle School? 

I believe that it had approximately thirty per cent 
black in the first, - when it first opened, The 
difference is about ten per cent. I don't recall the 
exact figure, but I believe it started about thirty 
but how close I couldn't sa;, 

And it is your understanding as a Board member that 
the funds to implement a program must come from the 
Common Council of the City of Buffalo through resolu- 
tion, is that correct? 

I am not sure if I understand your question. 

Perhaps I am & poor physical finance questioner, but 


the Board of Education does not have the power of 
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itaelf to raise funds, is that correct? 


2 The Board is entirely fiscally dependent, yes, sir, 
3 And fiscally dependent upon whom? 

4 Well, upon the Citcy of Buffalo, the State of New York 
5 through the City of Buffalu, the federal government; 
6 a variety of other sources. Basically the City and 
q through the City and State. 

8 | But at least in the first instance in order to have 
9 the funds available to implement a construction pro- 
10 gram it is necessary for the Common Council to vote 
ll approval of that expenditure, is that true? 

12 | A. Yes, sir, that is true. 

13 |@ Now, vou also mentioned in your letter the subject 
14 of Bishop Ryan High School. Would you tell us what 
15 that is suas 


16 | A. Bishop Ryan, the South Park High School and Southside 


17 Junior High School wei both badly overcrowded, The 
18 Bishop Ryan High School was operated by the Catholic 
19 Diocese of Buffalo. 

2 1 Incidentally, you mentioned that Southside and South 
21 Park were overcrowded? 


22 1A. Yes, air. 


23 1Q Dic this overcrowding exist at the same time that the 
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Board was permitting the transfers out of the East 


District to occur into South Para? 


It did and that inconsistency was pointed out on many 
occasions to the members of the Board who favored the 
transfer out policy. 

Excuse the interruption, but continuing on the discus- 
sion of Bishop Ryan High School. 

Bishop Ryan High School was in the same general 
vicinity in South Buffaio. 

THE COURT: Excuse me. Why don't we locate 

4t on the map. 

BY MR. GRIFFIN: 

Q Are you familiar with the fact that Bishop Ryan High 
School is located on Clinton Street to the East of 
Bailey Avenue? 

Maybe I misspoke. It services the same population as 
the other. I have been at the building. 

Let's see if we can find where it is and perhaps we 
can mark it on the exhibit. 

THE COURT: Is it close to School 697 

MR. GREGORY: It 18 just down the street a 

couple of blocks from it, your Honor 


Scnool 69 is on Clinton Street 
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and thet 1s east of Bailey. 

Your Honor, Bishop Ryan is just 
a couple of blocks to the east on 
the same side of the atreet. 

As 69? 

As 69. 

Would it be permissible for 
someone to mark it with an "R"? 

Mr. Gregory, I think, is 
familiar. 

I know where it is if I can fir 
the streets here. It is so hard to 
make out what the streets are. In 
any event, it 1a right around here 
somenlace. I can't even read them. 
It is just down here a little ways. 
It is right across from Neighborhood 
House Number 1. 

Mr. Griffin, Scheel 69 and 
Houghton Park, - Houghton Park is 
behind it and Bishop Ryan High Schoo 


4s just a block or two to the east. 


About three biocks, 


I “wink, 
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THE COURT: Would that be all right? 
MR. GREGORY: Yes, for all practical purposes 
THE COURT: I will put an "X" on it. 


BY MR. GRIFFIN: 

Q Now, if Bishop Ryan had been -- 

THE COURT: I am sorry. I had @ case a 
few years ago in which there was 
another city involved and we spent 
a lot of time with the geography of 
the wards and districts and I guess 
we are coming back to that again. 
Well, go ahead, Mr. Griffin. 

BY MR. GRIFFIN: 

& Bighep Ryan High School was a private high school 

operated by the Roman Catholic Diocese of Buffalo up 


to sometime in the early '70's, is that sorrect? 


a 


Yes, sir. 


Ané then that school discontinued operation, right’ 


© 


is 


Yes, gir. 


Ana was the building for sale or lease?’ 


It was originally for saie and later for lease. 


er e 


And having oriented us there, will you tell us what 


occurred relative to the proposed use of Bishop Ryan 
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High School, 

The Board cf Education develcped a ¢lan which would 
have used Bishop Ryan High School to relieve over- 
crowding at Southside and at South Park by taking 
‘students who would have otherwise entered the ninth 
grade and providing relief at ih ein other schools, 
That required additional funding from the Common 
Council and application ve such funding was made and 
after much discussion, many reports and a meeting 
between the Schooi Board and the Finance Committee of 
the Common Council, the application was rejected, 
During the course of the discussion with the Common 
Council the Board was asked if it would give assurance 
as to the population mix which would attend the Bisho 
Ryan School if it were used by the City, by the Buffa 
Public Schools, and there was quite some discussion 
about that. 

What sort of assurances relative to population mix 
were asked for? 

My recollection, if it is correct, it concluded as 
@n assurance that the population for the Bishop Ryan 
building would be the same mix exactly as it would 


otherwise have entered the ninth grade at South Park 


EDNA J. PACZYNSKI, COURT REPORTER, 2237 STONY POINT ROAD, GRAND ISLAND, New York 


262 


A. B. Gardner, for Pitfs., Direct. 


which was a partially integrated student body. 

But that would have involved a ve'y small percenta.e 
of blacks, would it not? 

I don't remember the numbers. It would not have 


been a large percentage. It woulu have been, - the 


point was made to the School Board it would have been 


more blacks than had attended Bishop Ryan High School 
while the Diocese operated it and at one point tie 
Board was requested to give assurances that the 
buiiding under the auspices of the Board would have 
no more biacke than the building had when operated 
under the auspices of the Diocese. 

Were any such assurances given by the Board? 

My recollection of the way that the Board left the 
matter with the Common Council was that the meeting of 
the Finance Committee of the Board attended also by 
representatives of the Diocese and we said that the 
population of Bishop Ryan if acquired for the schools 
would be just the same as the population would have 
been in the ninth grade at Scuth Park. 

And I direct attention to the Ethnic Census sherein 
the South Park percentage of black as of October '73 


was 10.2 per cent. 
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Li A Yes, sir. 
2/Q@ That would have been, although it is 10.2 per cent, 
3 that would have been a significantly greater perce 
4 of biacks attending that physical structure previously 
known a@ Bishop Ryan High School in that particular 
neighborhood than had attended pee it was operated 
by the Diocese of Buffalo, is that correct? 

That is correct, and I believe that was the heart of | 
the problem. 

And even with a ten per cent proposed black population 
or thereabouts approximating the overall South Park 
population, the Common Council refused to appropriate 
moneys or to authorize moneys for the lease of Bishop 
Ryan High School, is that correct? 

Yes, that‘’s correct, notwithatanding a serious over- 
crowding condition which continues each year, includi 


this year, to require ad hoc remedies in reassignaent 


of pupils within that South Buffalo area. 

In your letter of March of 1972 to the Commiseioner, 
did you make reference to any other items of de jure 
segregaticn other than what you have mentioned already 
No. I.think those were all of the specific items to 


which I referred. 
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You made reference in your oral remarks that are 
recorded in the minutes of the March 22, 1972 meeting 
under this subject to an additional matter, and I 
quote your words, "Certainly it is true in the historigal 
portable classroom controversy and a variety of other 
things", correct? 

Yes, sir. 

What were you referring to relative to the historical 
portable classroom controversy? 

I was referring to a situation which was finally 
concluded in my early period of service on the Board 
when the last appeals were resolved. The Board of 
Education in furtherance of its racial integration 
policy had sought to purchase eighteen portable 
classrooms to add on student space, possible space 
for additional students in schools which were to 
participate in the so-called QIE, Quality Integrated 
Educational Program, ae receiving schools for black 
children from other parts of the city. 

is was the voluntary busing? 

Voluntary busing program that the Board had adopted 
and still carries out and when the Board announced tha 


4t planned to do that in order to provide space for 
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the black children who would be moved in, the Common 

Council adopted a resolution, an ordinance, an amend-~ 

ment to the Zoning Ordinance, I believe it was, to 

the effect that any addition to an original building 

would have to be of the same composition and construc 

tion as the original building was. I may be simplify ie 
ing it, but that was the effect of it. 

Q I think just if I may, refer the Court and Mr. Gardne 
to Items 112 through 119 of the stipulation, wherein 
it provides in Item 114 that the amendment to the 
Building Code by the Common Council was done on 

June lith, '68 and that on, - according to Item 117(a) 

on July 9, 1968, the same Common Council, by an 

eleven to four vote, reaffirmed its Ordinance and over 
rede a veto of Mayor Frank A. Sedita and that on 

May 16, 1969, in a decision of the Fourth Department, 

reported in 32 Appellate Division 2d 98, the court 

affirmed a Supreme Court, Erie County order of 

September 9, '68 holding the Ordinance unconstitutiona 

Now, this amendment to the Building Code that we refer 

to, that was conduct of the defendant Common Council 

of the City of Buffalo, is that correct? 


Yes, sir. 
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1 | @ And, - strike tuat. Now, after your letter to the 


2 Commissioner of Education was written, was it acknowledged 
3 at some date? 

4 ,A I believe that J nad an acknowledgement from the 

3 Commissioner stating that he was reviewing the situati 

i with his staff and would be in further communication 

7 with the Board. 

gs |Q@ At anytime dic you receive a communication from 

9 Commissioner Nyquist in which he disagreed with any 

10 of the assertions contained in your letter of March 

11 29, 1972? 


12 | A. Not that I can recall. 


13 |@ Now, I direct your attention to Exhibit 113 which is 


14 a letter of May 15, 1972 t+ Dr. Joseph Manch from 

15 Mr. Thomas Sheldon, Deputy Commissioner for Elementary 
16 Secondary and Continuing Education of the State 

17 Education Department. 


18 | A. Yes, sir. 

19 |Q And would you tell us without reading the whole letter 
at Gia this advise Superintendent Manch that the State 

21 would be conducting further investigations and atudies 
22 | A. Yes, it does that. 


23 1a Dees it do anything else that I haven't properly 
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interpreted? Is there anything else? 

A. ig 9 it, - it refers to the fact that afte: the 
Commissioner was advised that the Board had rejected 
his request at his further request, the Board did meet 
with the Deputy Commissioner Dr. Sheldon and & member 


of his staff, a Mr. Grenda, with respect to further 


proceedings on the subject the Commissioner agrees. 


Q Did that result in any report coming from the State 


which would, - which constituted a proposal or a 


means to implement the Commissioner's di.rective so 


that Buffalo could eliminate its racial segregation? 


A. Yes, 1t did. ‘The Commissioner askecé if his staff 
could try to do what we as a Board had been unable to 
do to produce a study and report for integration of 


the schools. Dr. Grenda and some people from his 


staff spent a lot of time here in Buffalo and in 

November of 1972 produced such a report which was 

circulated among the members of the Board of Education 
Q And did that contain proposals and means to achieve 
racial balance and to eliminate segregation in the 
Buffalo Schools? 
It contained a4 propogal for that, yes. 


Did that come before the Board? 
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Yea, it did. It was discussed and then it came before 


the Board formally. 


All right, and approximately when did 4t come before 


the Board? 


A. It was discussed from the time it was received late 
in November and probably came before us at a conferen 
meeting in early December and then in mid-December 

it was on the agenda for action at a Board meeting. 
This is mid-December of "72? 

Yes, sir. 

And what action was taken? 

The Board by a vote of four to three, the same four 
and the same three, voted to receive and file Dr. 
Grendats report and two advise the Commissioner that 
the Board did not find in the report any basis for a 
solution of the problem before it. I am paraphrasing 
those but they are pretty close to the original words. 
And this was the same four in the majority who had 
voted not to comply with the directive, which vote 
was taken at the March 22, '72 meeting? 

Yes, sir. 

And that majority voted in favor of a motion to 


receive and file, is that correct? 


EDNA J. PACZYNSKI, COURT REPORTER, 2237 STONY POINT ROAD, GRAND I®LAND, New YorK 


269 


A. B. Gardner, for Plifs., Direct. 


Yes, sir. 

And you told us previously that on the Board of 
Education that a motion to receive and file is ta. - | 
mount to a motion to reject the proposal, is that 
correct? 

That is the practical effect. 

Just so we may bring things up to date, through law 
the Board of Education of the City of Buffalo was 
changed to become an elected School Board as of July 
1, 1974, is that correct? 

Yes, sir. 

And can you recall the approximate date that the 
elections for the School Board were conducted? 

First week of May of 1974. 

And the terms of the incumbents of the appointed Board 
4neluding yourself, came to an end as of June 30, 1974 
Yea,sir. 

And there are presently, - there is presently a newly 
constituted Board of Education, is that correct? 

Yes, sir, 

Now, if I may for a moment, your Honor, I am just 
about finished with the witness. I direct the Court's 


attention to Item 137 on Page 43 of the Stipulation, 
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as follows, "The Commissioner is aware that the Buffai: 


Board will continue to do nothing to enforee the order 


of February 15, 1965 through June 30, 1974 when an 


elected Board tock office. The Commissioner has 

no evidence that the newly-elected Board has complied 
or is planning to comply with the order", You may 
inquire. 

THE COURT: I think that the best plan, 


unless there is some preliminary 


10 here, that we recess until tomorrow 
1 and we undertake cross examination 
12 of Mr. Gardner, Are there any 

18 documents that you need or anything? 
14 I know we have marked so many things 
15 but can you think of anything else, 
16 Mrs, Coon? Is there anything you 

17 wowld like to have? Sometimes you 
18 may think the witness may have some 
19 material which is not available 

20 which you would like to have him 

21 bring tomorrow, 

22 | MRS, COON: I am going to question him on 


materials we have here, your Honor. 
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MR, GRIFFIN: I might say on that subject 


that I intend to offer into evidence 
most of this exehange, these items 
that have been referred to that have 
been marked and quoted at some 


length, and also I notice even 


Exhibit 1 has not been officially 
entered into evidence. 
THE COURT: I would think, Mr. Griffin, 


for understanding by anyone, it 


appears to me that someone who is 
familiar with distances, - I don't 
know, maybe this will be covered. 
Maybe this is in your plan. Also 
there are thinga like certain areas 
there which, - well, the State 
Teachers area and Delaware Park are 
just empty and there is no school 
district there. Other areas, for 


example, the area roughly between 


Sehool 28 and School 33 and the area 
generally south of 34 we know is an 


industrial area and it may be helpfu 
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for someone to just explain those 


things. 
well, I am glad the Court 


mentioned that. We do intend to 
offer and it would probably have 
been smoother if we had it here 
today, the census tracts for the 
years '50, '60 and ‘70, which will 
show the population. 

THE COURT: I see. 

MR. GRIFFIN: Including the numbers of whites 
and blacks in these neighborhoods. 
Mou, relative to the distances we 
will address ourselves to that, 

your Honer, because I think that is 
pertinent and, frankly, I am not 50 
aure we had that lined up in our 
proof but if we can get, - it seems 
it would be easy to get @ map in 
evidence which wili have a Gisteance 
seale on it and then through measure 
ment, one can determine the distance 


- between points, 
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I think too that it seems to 
me this would be something that you 
would be ready to have somebody 


testify about. Living in the City 


5 here we all know there are certain 

6 natural ard other manmade, veally 

7 insurmountable boundaries here. 

8 For example, various streams, some 

9 places where there are bridges and 

10 other places where there are not 

11 and also in many areas of .s« City 

12 there are many railroad tracks or 

13 superhighways in some places which 

14 prevent access from one area to 

15 another, but I know this is a iong 

16 trial and there will be many points 

17 covered, but these are some things 

18 I was looking at. 

19 | MR, GRIFFIN: I am frank to say we had not 

20 considered that sort of evidence. 

21 | THE COURT: Maybe that is something should 

22 wait. 

23 | MR. GRIFFIN: I am also wondering as to ite 
stinhlsialenintinesintisiell ee ne 
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relevancy. 

All right. Maybe I an Jumping 
way ahead. 

Yar we wlll certainly consider | 
it a. s@ whether there is anything 
there. 

Thank you, Mr. Gardner. we wil 
see you tomorrow. We will be in 


recess. 


(Recess taken at 4:35 p.m.) 


| 


17 
18 e# ane een @ 


| 
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1 [PROCEEDINGS RESUMED, PURSUANT TO RECESE, COMMENCING AT 10:05 


2 | AM. 

3 (Plaintiffs Exhibits 265 

4 through 270 were marked for identi- 
5 fication.) 

6 


7 |ARNOLD B. GARDNER, calied as a witness on 
g | behalf of the Plaintiff, and having been previously duly 


g | Sworn, resumed and testified further as follows: 


10 

11 | TUE COURT: Mr. Griffin? 

1g | M2. GRIFFIN: May it please the Court, we ha 
13 placed upon the board Exhibit 33, 

14 relative to the optional areas, 

15 which will later be identified and 
16 offered in evidence, but it has been 
17 placed on the board for convenience. 
18 Also, yesterday, the Court raised 

19 the question of distances, and we 

20 notice that at the bottom of the 

21 map there is a scale - - I am refer- 
22 ring to Exhibit 1 ~ - and the scale 
23 makes reference, although it is not 
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completely clear but from the other 
exhibit that was used for the blow- 
up, to one inch equaling eight 
hundred feet, and if you measure 
with the ruler, as we have done, on 
the scale, you will find that one 
inch does equal this. So if that 
could be established for the record, 
there is a way to measure distances 
on this map, and there is a scale 
on it which I was unaware of yester- 
day. There are just two or three 
additional items of direct, in going 


over things, that I would like to 


15 further complete with Mr. Gardner 
16 before cross, your Honor. 

17 | THE COURT: All right. Go ahead, Mr. 

18 Griffin. 

19 

20 | DIRECT BXAMINATION BY MR. GRIPFIN (Cont‘'d.): 

21 19 Mer. Gardner, we had brought things down through some 
22 period in 1973, when I believe a Mr. Grenda from the 
23 State Education Department came and made some 
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investigation, and a report was submitted and re- 
ceived and filed by the Board. Do you recall that 
yesterday? 

Yes, sir, at the end of 1972, I believe. 

Excuse me, at the end of 1972. Now, was there any 
further meetings with representatives of the 


ss e 
further communications 


Commissioner's office, 
back and for ative to progress in Buffalo and 
complying with this directive after that time? 
Sometime in the early months, or perhaps in the 
early spring of 1973, the Board received a request 
from Deputy Commissioner of Education Sheldon, asking 
that the Board meet with him to review the matter 
further, and my recollection is that the board 
considered the matter at a meeting and voted four to 
three, and the same persons, as we discussed yester- 
day, in the majority and minority, to advise Mr. 
Sheldon that while the Board would be willing to 
meet with him as a matter of courtesy, if he intended 
to pursue an involuntary busing program as the means 
of achieving racial integration in the Buffalo Schools, 


there would be no point in such a meeting. 


I direct your attention to Exhibit 267, which is a 
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1 letter from Joseph ©. Murphy, President of the 

2 Board of Education, to Mr. Sheldon, Deputy Commis- 
8 sioner. 

4), Yes, wir. 

8 | Q An@ Mr. Murphy succeeded you as president of the 

6 Board of Education? 

7 | Yes. 

s | 2 When was that? 

9 |a& May of 1972. 

10 9 And that communication of January, 1973, to Mr. 

ll Sheldon, was that the outcome of the meeting and the 
12 vote that you discussed? 

ig | Yes, sir, that is correct, 

wu |@ Would you read the last paragraph of that letter for 
18 us? 

ig |* “Be assured we would be pleased to nave you visit 

7 here. However, if your discussion with us should, 
18 in any way, involve forced busing, then, in view of 
19 the attitudes of the majority of the Board, there 

20 would be no point in such a discussion.* I should 
21 comment, as I look at the letter, that Mr. Parlatto 
22 had left the Board as of January 1, 1973, and Mr. 

23 Tauriello had taken his place. I have foryotten the 
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exact date, but it is indicated by the names of the 
members of the Board appearing on the letterhead. 
What is Mr. Tauriello's full name? 

Anthony ?. Tauriello. 

He was appointed to replace Mr. Carmelo Parlatto, 
is that correct? 

Yes. 

You made reference to a vote at a meeting relative 
to seeing the Commissioner again, and you made 
reference to the majority, was Mz. Taurielio among 
that majority? 

Yes, sir, Mr. Tauriello voted among the majority. 
Now, G@id any meeting take place? 

I believe that a meeting finally did take place with 
Mr. Sheldon at a later date. | 
All right. And can you tell us what ocourred at 
that meeting? 

My recollection is that we met with Mr. Sheldon, 
and discussed the proposed report of Mx. Grenda, 
and the plan that the State Education Department 
Group had presented, and that matters were left 
after that meeting as they had been previous to that 


meeting. 
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Was there any further meeting with representatives 
of the Commissioner or representatives of the 

Board of Regents within the past year? 
Yes, sir, there was. 
When was that? 
Sometime in the latter part of 1973 - - there was 
a series of meetings ~ - sometime in the latter part 
*of 1973 a meeting took place between Regent Genrich, 


who has recently been appointed from this area. 


Q Regent Genrich? 
A Yes, sir. 
Q Is that Mr. Willard Genrich, who was appointed to 


the Defendant Board of Regents within the past year 


or 80? 

A Yes, sir. 

Q He is from the Western New York area, the Town of 
Amherst? 

A The Town of Amherst, yes, sir. Regent Genrich met, 


I believe, in Buffalo with Deputy Commissioner 
Sheldon and with Dr. Gajewski, who was then the 
president of the Board of Education. 

Q Were you present at that meeting? 


A. No, I was not. 
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Were you present at any future meeting wherein the 
Genrich-Sheldon-Gajewski meeting was the subject of 
discussion? 
Yes, some period of time after that meeting had taken 
place, Dr. Gajewski called a caucus, a conference 
meeting of the members of the Board of Education and 
the Superintendent, preceding a regular Board meeting 


Can you tell us approximately when that was? 


I would cay it wae late in September or early 


October, 1973, in that period of time, I believe 
probably during September, and at that conference, 
Dr. Gajewski advised us that he had participated in 
the meeting that I have described, and told us that 
he had not advised anybody previously, at the request 
of Mr. Genrich, that the purpose of the meeting with 
Mr. Genrich and the Commissioner had been to explore 
possible means through which the Board might achieve 
some movement on the integration question, because 
Dr. Gajewski advised us, he stated to us that Mr. 


Sheldon - - that a report was anticipated from the 


Commissioner's office shortly, directing certain 


serious action against the Board of Education, and 


he was anxious to forestall that. 
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What came of that meeting of the Board? 

Dr. Gajewski stated that the purpose of his telling 
us was to ask if the Board members would be willing 
to meet with Regent Genrich and Deputy Commissioner 
Sheldon in a private reeting, at a place other than 
the Board office, to discuss the situation. 

Did that occur? 

Yes, sir, that meeting took place. 

When was that meeting? 

I would believe sometime in October of 1973. If not 
October, in November, but in the last months of 


1973. 


Were Soard members present? 

To my recollection, all Hoard members were present. 
Who was present from the Commissioner's office? 
Deputy Commissioner Sheldon. 


Was Regent Genrich present? 


oh 
A 
oe 
A 
17 |Q@ 
&, 
Q 
A 


18 Yes, he was. 

19 What was the general subject of the discussion? 

20 The subject of discussion was whether the Soard would 
21 reconsider the position previously taken, that it was 
22 unwilling to respond to the Commissioner's directive 


of January, 1972, and whether the Board would move 
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toward any new integration program. That was the 
subject. 
What was the resolution of the matter? 
A Well, the meeting, from the standpoint of achieving 
any change in position or a new movement by the 
Board from its previous position, was tetally un-~- 
successful. We spent some two or three hours toge 
and everybody repeated the position he had previously 
taken. Dr. Sheldon indicated that the Commissioner 
had gone about es far as he could possibly go, that 
he was going to have to, and in the near future, 
would be issuing a formal order directing the Board 
to do - - or to proceed in some fashion with some 
mandate in it, whatever it may be he did not tell us 
that, and Regent Genrich said that he caiied the 
meeting in order to prevent that order from issuing, 
in the hopes that members of the Board might be will- 
ing to take some position which would move forward 


with the integration of the Buffalo Public Schools. 


Dr. Sheldon said that the action of the Board did 


not necessarily have to be that which the Commissione 


had originally requested in January of 1972. It did 


not have to be necessarily that which was contained 
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in the Grenda report, and it did not necessarily 
have to follow any particular pattern, but that it 
had to demonstrate a new willingness on the part of 
the Board to move forward and to achieve some 


measure of increased integration of the schools in 


a reasonable time and in a reasonable fashion. The 


members of the Board all spoke at that meeting, and 
it became clear that there were still four members 


ef the Board who were unwilling to adopt any new 


When I say “we", I did, Dr. Blackman did, Mre. 

Baugh, who had joined the Board by that time, pre- 
sented a variety of proposals of the kind we had 
presented back in - - that the minority had presented 
back in 1972, involving steps short of a total dupli- 
cation of the racial balance of a district in every 
school. The other members of the Board who were 
present, Mr. Murphy, Dr. Gajewski, particularly, as 

I recall, explained why they thought our proposals 
were unworkable and offered no basis for meaningful 
discussion. The meeting was totally unsuccessful. 

It generated into some acrimony on a few occasions. 


Regent Genrich tried to control it, as best he could, 
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and I guess we maintained order, but there was no 
progress at all. The meeting would have ended in 
really a shambles, except finally we concluded that 
it was too serious a matter to abandon in that 
fashion, and agreed to meet again. I had a d@is- 
cussion with Deputy Commissioner Sheldon as the 
meeting ended, and I told him that I thought it was 
a farce, he agreed, and he said he didn't see that 
anything would come from it, but he did not feel that 
they could let this final stone unturned. (: spoke 
to him rather sharply that the Commissioner had let 
far too much tie pass, that although I have high 
personal regard for Dr. Nyquist, I felt the whole 
situation had degenerated because of the passage 


of time, and that the State Commission was operating 


really as the boy who threw the brick and ran We 


adjourned and agreed to meet again. 

This meeting that you have described, attended by 
Deputy Commiasioner Sheldon, members of the Board, 
and informally chaired by Regent Genrich, was some- 
time in dexeaien of 1973? 

Approximately that, yes, sir. 

At that time, there was no indication by the uajority 
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of the Board of a willingness to move forward in any 
respect, is that correct? 
A That is correct. 


Q Now, you said that as you left, you had a conversatio 


with Deputy Commissioner Sheldon or the group in 
effect agreed to try to meet again, is that right? 

A Yee, sir. 

Was there another meeting? 

a There was a mecting sometime early in 1974, which 
was called on either one or two days notice, and 
conflicted with commitments that a variety of other 
people had, that all the members, save two or three, 
had and that meeting I am informed took place. I 
did not attend it, but I am informed that two or 
three members of the Board did attend it, but I did 
not attend it. 

Q Now, there was reference to the fact that near the 
end of 1973, in September or thereabouts, there was 
an indication, you mentioned Dr. Gajewski made re- 
ference to it and others at the meeting, that the 
Commissioner was about to come down with some order 
or mandate or take some steps to do something about 


the Buffalo situation, is that correct? 
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Yes, sir. 


To your knowledge, has that been done to this date? 


Ie has not. 


Mr. Gardner, you identified Bxhibit 267 as being a 


letter of the president of the Soard, Joseph Murphy, 


of January 10, 1973, to Deputy Commissioner Sheldon. 


I direct your ettention to Exhibits 268 and 269, 


and ask you whether 266 is a copy of a letter of 


January 13, 1973, from you to Deputy Coamissaioner 


Sheldon, and if 269 is a letter from Deputy | 
Commissioner Sheldon to you, dated January 17, 1973, 
pertaining to the Buffalo progress? 

Yes, sir, that is correct. That is what those 
letters are. 

Did you advise Dr. Thomas Sheldon, the Deputy 
Commissioner, in Exhibit 268, of January 13, 1973, 
that you had received a copy of Mr. Murphy's letter 
that made reference to the fact that they would meet, 
but if any discuasion of busing was to occur, it 
would be f.uitless? 

Yes, sir. 

All right. Did you say in Paragraph 3, "Mr. Murphy 's 


letter is phrased in terms of busing, but to be 
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1 realistic, what he is saying to you is ‘chat the 

2 Board majority, as presently constituted, has no 

8 interest in talking about scsnool desegregation, 

4 regardless of the manner in which it might »e 

8 accomplished ."? 

6 |™& Yes, sir, I said that. : 
7 |@ Was that true. *s the best of your knowledge, at the 
8 time it was said? 

9g |A& Xt believed it to be then. I believe today that it 

it was true then. 

1 {[@ Now, you then received a reply to that letter, which 
12 is Exhibit 269, and the reply from Deputy Conmissione 
13 Sheldon is January 17, 1973, is that correct? 

14 |» Yes, sir, it is. 

15 |% And does he say in the second paragraph, and I quote, 
16 "I am sure you are quite right and that we have 

17 practioally exhausted our resources with respect to 
18 this matter."? 

19 |* Yes, sir, he said that. 

20 I direct your attention to Exhibits 265 and 266; 265 
21 being a copy of a letter of October 3, 1973, to 

22 Comideslebar Nyquist, with a copy to Dr. Joseph Manch, 
23 and Exhibit 266, a reply from Commissioner Nyquist, 
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dated October 11, 1973, is that correct? 

g | & Yes, sir. 
3 | THE COURT: Are these letters from Mr. 
| r Gardner? 
& 
6 BY MR. GRIFFIN: 
7 | Exhibit 265 is a letter from you, is that correct? 
8 A Yes. 
9 |o To Commissioner Nyquist? 
10 | * Yes, sir. 
un |9 And Exhibit 266, October 11, 1973, is a reply from 
12 Commissioner Nyquist addressed to you, is that 
18 correct? 
“4 A Yes, sir. 
is Q Now, do you again point out to the Commissioner that 
16 time continues to go by and that nothing has been 
17 done? 
18 A Yes, I do, in the letter. 
19 % Do you say in your letter of October 3, 1973, to 
% Commissioner Nyquist, in the second paragraph, “When 
% he was here ~ —- raking reference to Deputy Sheldon - 
22 I expressed my disappointment in the lack of progress 
23 from your office with regard to the desegreyation of 
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the Buffalo Public Schools."? 


Yes, sir, I make that statement. 


In the reply of October 11, 1973, from Commissioner 
Nyquist, Exhibit 266, does he state in the third 
pervagraph, “I was as disappointed as you at our | 
inability to get the Board to consider a reasonable | 
approach to integrating the schoois.*? | 
Yes, sir, he says that. | 
Mr. Gardner, I direct your attention to Exhibit 279, 

which is a large volume entitled A Plan for Middle 

Schools, Buffalo, New York, by Max Wolfe and Annie 

Stein, Center for Urban Education, March, 1970. 

Yes, sir. 

Would you tell us what that is? 

This is a report which the Board erdered, with the 

cooperation of the State Education Department, from 

an organization known as the Center for Urban Educa- 

tion, which proposed a plan for middie schools in 

the City of Buffalo, primarily for the purpose of 

achieving integration. 

Now, did that report come before the Board? 

The report came before the Board first as it is here, 


and then it was presented to the Board by Dr. Wolfe, 
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who came from New York to Go so, sometime, I believe 
in the fail of 1970. In 1970, X know for sure. 


And what action, if any, was taken “ith respect to 


the proposals for aiding and achieving integration 
expressed through that exhibit? 

The Board discussed the exhibit with Dr. Wolfe, an‘ 
we had several hours of dialogue when he came to 


present it, and it never again came back to the 


) Board for attention or action. 

10 | Q Now, lastly, Mr. Gardner, was there, during the time 
ll of your membership on the Board, a proposal to con- 
12 struct a new east side school? 

1g | Yes, sir, there was. 

14 | Q What type of school was that, where was it to be 

18 constructed? 

16 | A That was te be a general comprehensive high school, 
17 that is, to offer both academic and vocational 

18 subjects, Grades 9 through 12. It was to be located 
19 on the eastern side of the city, and had b in 

20 planning for more than five years before I joined 

21 the Board. Its primary purpose was to relieve - - 
29 was to provide additional high school facilities for 
23 programs that might not have been offered previously, 
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but to relieve overcrowding at some of the high 


schools in the eastern part of tha city, specifically 


Kensington and South Park High Schools. Later, it 
was agreed by the Board that it would also serve the 
purpoge of redistricting the East High School, so 
that some measure of race balance or integration 
could be achieved there, as well as correcting the 
overcrowding at Kensington and South Park. 
0 This would be a new general high school for Grades 
9 through 12? 
A Yes, sir. 
Q The Board would have the opportunity to draw students 
from various areas to go to that school, correct? 
A Yes, sir. 
Qo Now, was there ultimately a Board determination as 
to where the school was to be located? 
A Yes, sir, there was. The Board, after much looking, 
Zeiceted a site known as 1400 William Street. 
iy Now, orienting ourselves on Exhibit 1, 1400 William 
Street would be in the vicinity of what major land- 
mark or street, can you tell us? 


A Your Honor, may I go over there? 


THE COURT: 


Certainly. 
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THE WITNESS: It's right about here. 


THE COURT: Why don't you put your initials 
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there. 


(Witness warks exhibit.) 


GRIVFIN: 


So that the record may be clear, Mr. Gardner, on 


Exhibit 1 you have just marked a small box with an 


X in it and put your initials AG in an area where 


you see Penn Central Tracks on William Street in the 


bottom right-hand corner approximately of the School 
57 area, is that correct? 

Yes, sir, I think that is the accurate location. 

The map is a little hard to work with. I am intend- 
ing to convey a site which is several hundred feet 
to the east of the post office building, which is 
just to the west of the Penn Central Railroad viaduct 
or William Street, which is known as 1400 William 
Street. 

Now, this site is in = predominantly white community , 
ie that not true? 


Yes, sir, that is correct. 


1 


2 


é 


q 


8 
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Q Now - - 
A It is largely an industrial community. 
THE COURT: Mr. Griffin, I don't like to 


THE WITNESS: 


MR. GRIFFIN: 


THE WITNESS: 


interrupt you on the record, but I 
think, Mx. Gardner, that the res.- 
dences to the north are mainly white 
but there is much industry and rail- 
road activity and other commercial 
enterprises also? 

And that - - 

I think we can agree to that, 
generally, between Bailey and 
Fillmore and William, yes. 

That was one of the problems in 
finding # location in that part of 
the city. Most of the sites were 
heavily industrialized, and so 
greater care went into this site. 

We went on tours with the Common 
Council by bus on several occasions. 
We had the Community Advisory Group 
that selected that site with us. 


There is no site that has ever been 
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selected for a school in Buffalo 
that was more carefully worked over, 
maybe reluctantly accepted, because 
it is industrial as well es resi- 
dential, but there has never been 
a site more carefully worked over 
before selecticn than this one. 


Ten years of it. 


BY MR. GRIFFIN: 
Qa Now, is it going to be built? 
A No, sir, it is not; 
Why not? 
A The land was acquired - - 
THE COURT: Excuse me. Can you get back 
to the date, what year we are in 
now? 
Yes, your Honor. The Board 
suggested - - 
Do you remember when this 
suggestion was made by the Board? 
If I may refer - - 


Ie that in the stipulation?. 
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MR. GRIFFIN: No, it is not, your Honor. 


Unfortunately, we do not have a 


precise date. 


Do you have somethin 
in your records? 
THE WITNESS: I think I may have something in 


my file that would help me on this. 


MR. GRIFFIN: While Mr. Gardner is doing this 


I can expedite the offer into evi- 


dence of some exhibits, perhaps, 


your Honor. At this time, I offer 


in evidence Exhibit 102, which is 
the December 13, 1971 letter to 


Commissioner Nyquist from Messrs. 


Goldfarb, Williams and Dubard. 


THE COURT: Any objection? No objection, 


102 shall be marked in evidence. 


Mr. Walsh will take care of these. 


MR. GRIFFIN: Exhibit 103, which is Commis- 
sioner Nyquist's letter to the 
Board, January 20, 1972. 


THE COURT: No objection, it may be admitted. 


MR. GRIFFIN: Exhibit 104, Mr. Gardner's 


letter to Commissioner Nyquist, 
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February 15, 1972. 

THE COURT: No objection, admitted. 

MR. GRIFFIN: Exhibit 105, a transcript of a 
press conference of February 21, 
1972, with Commissioner Nyquist. 

THE COURT: No objection, admitted. 

MR. GRIFFIN: Exhibit 105A, a transcript of 


portions of Board meeting of Febru 


1, 1972. 
THE COURT: No objection, admitted. 
MR. GRIFFIN: Exhibit 106, a study of 


desegregation, pink cover, February 


22, 1972, identified as the Heck 


Plan. 

THE COURT: No objection, admitted in evi- 
dence. 

MR. GRIFFIN: Exhibit 107, March 22, 1972, 


transcript of Board minutes. 

THE COURT: Ne objection, admitted. 

MR. GRIFFIN: Exhibit 108, March 23, 1972, 
communication from Assistant Secre- 
tary Mazur of Board to Dr. Manch, 


attaching copy of letter to 
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MR. GRIFFIN: 
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Commissioner Nyquist. 
No objection, received. 
Exhibit 109, March 28, 1972, 

a letter to the Board from Mr. 

Nyquist. 

Admitted. 


Exhibit 111, March 28, 1972, 


a communication from Assistant 
Secretary Mazur to Dr. Manch. 

Exhibit 110, is that pertinent? 
I don’t think you mentioned it. 

Yes, I did skip it. Let's see 
why. Yes, 110 is v°-y pertinent. 

The letter of March 29th? 

Yes. Thank you, your Honor. 
I intended also to offer 110 in the 
proper sequence, 110 being a letter 
of March 29, 1972 to Commissioner 
Nyquist from Mr. Gardner. 

Received. 

112, a letter from Commissioner 
Nyquist to Mr. Gardner, April 6, 


1972. 
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COURT: Admitted in evidence. 


MR. GRIFFIN: 111 was identified. 


THE COURT: Yes. 


MR. GRIFFIN: 113 is a letter of May 15, 1972), 


to Dr. Joseph Manch from Thomas 


Sheldon. 


THE COURT: Admitted. 


MR. GREGORY: I don't think that particular 


exhibit was ever identified. 


THE COURT: I think maybe you are right. 


May 15th. 


MR. GRIPFIN: I will be glad to do that for 


the record. 


BY MR. GRIFFIN: 


Q Mr. Gardner, showing you Exhibit 113 for identifica- 


tion, is this a communication from Thomas D. Sheldon 
to Dr. Joseph Manch, Superintendent, May 15, 1972, 
relative to Mr. Ted Grenda of the State Education 


Department coming to Buffalo on May 22, 1972? 


A That iswhat the letter appears to be. I must say I 


hadn't seen it before. Yes, I know such arrangements 


described in the letter were being made. It appears 
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to be what you say. 


MR. GRIFFIN: 


THE COURT: 


GRIFFIN: 


THE COURT: 


GRIFFIN: 


THE COURT: 


GRIFFIN: 


THE COURT: 


GRIPFIN: 


THE COURT: 


GRIFFIN: 


All right. 

All right, received in evidence 

Exhibit 265, letter from Mr. 
Gardner to Commissioner Nyquist of 
October 3, 1973. 

This is a new axhibit? 

These were just identified 
this morning. 

265, what is it? 

A letter of October 3, 1973, 
from Mr. Gardner to Commissioner 
Nyquist. 

It may be admitted. 

266, which is a letter from 
Coumissioner Nyquist to Mr. Gardner, 
October 11, 1973. 

Admitted. 

267, letter of Joseph Murphy to 
Dr. Thomas Sheldon, January 10, 1973 

Marked in evidence. 

268, a letter of January 13, 


1973, from Mr. Gardner tv Dr. Sheldog. 
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COURT: Received. 
2 | MR. GRIFFIN: 269, a letter of January 17, 
3 1973, from Mr. Sheldon to Mr. 
4 Gardner. 
5 | THE COURT: Received. 
6 | MR. GRIFFIN: Lastly, 270, the plan for 
7 middle schools of March 1970. 
8 | THE COURT: Received. 
9 
10 (Plaintiffs' Exhibits 102 
11 through 113, and Plaintiffs' Exhibit 
12 265 through 270, previously marked 
13 for identification, were received 
14 and marked in evidence.) 
15 
16 BY MR. GRIFFIN: 
171 Eeve you found something that refreshes your recol- 
18 lection relative to the date that the final site 
19 was selected by the Board on William Street for this 
20 new Eastside High School? 
21 |-A Well, I found something which is helpful. It doesn't 
22 answer the question entirely, but I found something 


that enables me to say this, and I am sure that this 
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is all a matter of official record in the soard files 
if I am incorrect, it can be checked, but I think 

the chronology is this. The Board finally selected 
a site sometime and requested - - selected a site 

in 1971, and requested the City to acquire the land, 
as is the practice. Apparently, the ‘irst action 

to acquire the land was taken in 1971, in fiscal 
'71-'72. There was further acquisition, because 


there were multiple parcels, in 1973-73 fiscal year, 


® believe, and the first construction money or money 
for the design, erchitectural and beginning of the 
project was appropriated in 1973-74. That was sever- 
al millions of dollars that were authorized in the 
City capital budget for the issuance of bonds for 

= this project. 
But it is not be:= built? 
No, gir. 


Why? 


ry 2p PrP GO 


Because the project was abandoned by the City in the 


1974-75 budget year. 


Q What were the expressed - - Strike that. what is the 
cause of that that it is not being built? 


The aseigned cause in the Mayor's capital budget 
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message to the Council was the fiscal crisis of the 
City. 

Are there other reasons that you are familiar with 
that surfaced relative to resistance to having an 
integrated school at that site? 

There was very considerable discussion of that at « 
meeting of the Board of Educaticn after the capital 
budget became known to us, after the fact the project 
was being abandoned became known. It was a complete 
surprise. The Mayor hadn't discussed it with the 
Board of Education, although the Board of Education 
had been working on this project, as I have said, for 
some ten years, and the Mayor's office had been 
actively involved in it previously. The first we 
learned of itwas when the budget message was issued, 
although the Mayor had called the President of the 
Board down to tell him several days before, but we 


had not learned of it. 


I don't know whether it matters, 
but you talk about the budget 
message. Now, when would that be, 
when was that issued, Mr. Gardner, 


if you recall? 
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I believe in April of this year 
your Honor. 

April of 1974? 

Yes, sir. Well, in the spring 
of ‘74, yes, sir. 

All right. I am trying to get 
the year, There is a certain sequence 
that follows every year. So that 
sometime in the spring - - but it 
was the spring of 1974, not '73? 

That is correct, your Honor. 
The program had been included in 
the 1973-74 fiscal year for funding. 
There was several millions of dolla 
appropriated in the 1973-74 capital 
budget for this purpose. It was 
when we got to the 1974-75 capital 
budge, which the Mayor submitted to 
the Common Council in the spring of 
1974, iat the project was abandoned. 
The Mayor included in his capital 
budge a paragraph describing the 


abandonment of this facilicy and it 
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replacement with a recreational 


facility at that location. 


GRIFFIN: 

At the time this occurred and prier to the time it 
occurred, was there citizen resistance and pressure 
to having this school there? 

There was -- The group in the immediate -- The 
citizens group which represented the population in 
the immediate wicinity of the school was very 

active in favor of the school, in the immediate 
vicinity of the school. There was pressure presented 
from time to time from other citizen groups in the 
eastern part of the City in opposition to the program 
yes. The nature of the opposition related primarily 
to the fact that there would be a redistricting of 
four high schools, including the Eastside High School 
after the construction of the building; Kensington, 
East, South Park, and the Eastside High School would 
all have new districts in some fashion, and there 

was very considerable apprehension described at Board 
meetings rather forcefully about the introduction of 


black students into certain areas in which they were 


ae 
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not then present as students. 
Was that resistance an expressed citizen concern 
associated with the fact that this school is not 


going to be built? 


A Personally, I am entirely satisfied that that is the 


6 motivating force for the nonconstruction of the 
q school. The City does have a fiscal problem, but 
8 the way the money was going to be provided by the 
9 City over 4a pare of many years was geared to 
10 accommodate the City's financial problem, I can't 


ignore that. But efter the project was abandoned , 


12 we had a Board meeting at which we really interroga > 
18 at great. length, the Chairman of the Community 

14 Advisory Group for the Eastside High School. We 

15 particularly dwelt on the racial aspect of it, and I 
1G was satisfied, and other members had expressed their 
17 satisfaction, that the principal reason for the 

18 abandonment of this project was saatahs = not 

19 uote, lee ey ee, a ee fiscal 

20 reasons. I am satisfied the principal reason was the 
21 one I described. 

22 | MR. GRIPFIN: You may inquire. 

23 | THE COURT: Mrs. Coon, do you want to go 
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ahead right awry, or do you want to 
take a short break? 


g | MRS. COON: fake a short break, your Honor. 


4 | THE COURT: Very well. we will take a 

5 short recess. 

6 

7 (Thereupon, the court was in 

8 recess at 10:55 a.m.) 

9 

10 (PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 

“ 11:16 A.M.) 

12 

- ARNOLD 38. GARDNER, called as a witnesa on 

n behalf of the Plaintiffs,and having been previously duly 

1p | WOR. resumed and testified further as follows: 

16 

ne THE COURT: Mrs. Coon, perhaps on another 
is occasion I have met the gentleman 
io at the table assisting you, but - - 
ms Mr. Eugene Panfil, Assistant 
= Attorney General. 

< Fine. Mr. Panfil, nice seeing 
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MRS. COON: X won't be able to be here for 


2 
the whole trial, Mr. Panfil will be 
3 
taking over for me. 
4 
6 


CROSS EXAMINATION BY MRS. COON: 
Q Mr. Gardner, at the beginning of your testimony 


yesterday, you were asked about directives from the 


Commissioner of Education which affected school 
Gistrict operations? 

A Yes, ma‘am, 

Q And, for example, you mentioned the one hundred 
eighty day school year, and certain subjects which 
were required to be taught in the curriculum, and 
school funding, and as a lawyer, I would assume you 


are aware that all of these examples are founded in 


16 statute? 
7 1A Yes, I am, Mrs. Coon. 
18 | Q Can you think of any examples in answer to that 


question which are st based on the statutory powers 


20 of the Comaissioner? 
21 | A I suppose that everything the Commissioner does is 
22 based upon some statutory delegation of authority. 


He issues many regulations and rules that are not 
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statutory, but under cover of statutory authority 


2 granted to him under cover of the authority 

3 granted to the 3oard of Regents and delegated by 

4 them to him, whichever it may be. 

3 So then he does not have a general plenary power 

6 over education which is not a specified statutory 

7 delegation of power? 

8 I wovld use the statutory delegation as being extra- 
9 ordinarily broad and, to that extent, plenary, 

10 but I leave that to the educational experts. 

You were asked about Plaintiffs' Exhibit 110, which 
12 you described as, in effect, a minority report, 

13 and it was your letter to Commissioner Nyquist in 
14 March 1972 ~ - Was that the first time that you had 
15 ever sent such a minority report to the Commissioner 
16 or to advise him of what was going on in the Board? 
"7 A Yes, I believe it was. 

18 Q What prompted this action at that time? 

19 A Well, I explained in ~- ~ Y think I explained in 

20 answer to Mr. sriffin's question that I was so 

21 totally frustrated, disappointed and truthfully 
22 distressed by the circumstances of not only the 


action of the Board, but the circumstances uf the 
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meeting at which that action took place, that I felt 


2 it was necessary to present the other side of the 

3 case to the Commissioner. 

4/@ Now, you first came on the Board in 1969, which was 
8 five years after the Commissioner's decision in 

6 Yerby Dixon, is that correct? 

7 | Yes, ma‘am. 

g | o Then you have no personal recollection of the deal- 
9 ings between the Board and the Commissioner between 
10 1965 and 1969? 


A I do not. 


Q I believe in the deposition and your testimony yester 


day, you said you were made aware of the outstanding 


order and some of the material behind it? 


14 

is | * Yes. When I - - as I said, when I went on the 

16 Board, I was furnished with considerabls material 

7 and this was a subject ~- - Yerby Dixon and the inte- 
18 gration of schools - ~ was a subject of concern and 
19 interest to me. I reviewed some of the official 

20 records from the files of the Board, and discussed 
21 the subject with the then Director of Integration 

22 and with other ataff members. I made myself aware 
23 of it. 
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Q Now, there had been between 1965 and 1969, several 
communications and reports involving school integra- 


tion in the City of Buffalo, is that not correct? 


A That is correct. 

Q Did you familiarize yourself with those? 

A At that time, I did, certainly, in general terms. 
Q Now, I would assume that your first contact, as a 


memberof the Board, a direct contact with these re- 
ports, would have been a progress report submitted 
by the Board of Education to the Commissioner of 


Education in June of 1969, would that be correct? 


A Yes, I believe that at my deposition we talked about 
that. 
Q This report is attached as Item 32 to the Commissioner's 


answer to the Plaintiffs' interrogatories, ard I 
would ask you if you would recognize that report? 
THE COURT: Is this also an exhibit in the 
case? 
MRS. COON: The answers to the Comnissioner/s 
interrogatories I believe have been 
filed with the Court. It is not a 


present exhibit. 


THE WITNESS: Well, it ia not dated, but it 
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appears to be a - - it is described 
as &@ progress report on acceleratin 
quality integrated education, and I 
4o recall the first time I came in 
contact at a Board meeting with it, 
from an action standpoint, was when |! 
& progress report was submitted to 


the Boaré for approval. 


BY MRS. COON: 

Q Thank you. So that at that time there were certain 
actions being taken by the Board or by the school 
districts of the City of Buffalo in order to make 


some attempt to comply with the Commissioner's order 


of 1965? 
A Well - - 
MR. GRIFPIN: Objection. 
THE COURT: It is cross examination, over- 
ruled. 
THE WITNESS: The Board was taking certain 


actions and some of it was describe 
in that report. “Whether I would 


agresa it was to carry out the 
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Commissioner's order in the Yerby 


Dixon case or not is a separate i 
So i will be able to follow 
this, I think the best procedure 
would be, if you desizxe, to let us 
mark that as an exhibit, so we will 
have a number on it and we can refe 
to it, otherwise, it is most un- 
wieldy if we have to plow through 


exhibits and answers to interroga- 


tories and other materia.. 

Shall I mark it as a Defendants 
exhibit, your Honor? 

Give it an exhibit number, let 
us not get into defendants’ and 


plaintiffs'. Call it Exhibit 271. 


(Thereupon, document referred 
to was marked Plaintiffs' Exhibit 


271 for identification.) 


What is the description of this 


paper? 


i pee 
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It 4). a progress report sub- 
mitted on - - it is a progress repo 
on, I believe, it is achieving 
quality integration in the schools. 

Is this prepared by the Regents 

It is prepared by the Board of 
Education of the City of Buffalo. 

Ie there a date? 

g | MRS. COON: No, it is undated. It wou'd be 


sometime in June of 1969. 


10 

11, | MR. GRIFFIN: Could I ask how you would know 
2 it was June of 1969 if it is undated 
13 |MRS. COON: I have a letter of June 18, 

14 1969, which refers to it. Could we 
15 have this marked? 

16 

17 (Thereupon, letter referred to 
18 was marked Plaintiffs' Exhibit 272 
19 for identification.) 

20 

21 BY MRS. COON: 

22 Q Mr. Gardner, on June 18, 1969, Commissioner Nyquist 


wrote to the then president of the Board of Education, 
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1 Dr. Gajewski, in relation to the report which I just 
2 showed you. Do you remember hearing about this ; 

3 communication, wae any mention made of it at the 

4 Board meeting? 

sia I may have seen this before. Reading it hastily, 

6 it sounds generally familiar. I have no reason to 

. doubt it was actually sent or received, of course. 

3g | a Thank you. This letter lists - - 

9 |A I had just been on the Board for a period of about 

10 a month at that point. 

1 | 0 This letter summarizes the report, which I just showe 
12 fou, and then refers to future action which the Board 
13 should take in relation to intecratiin, is that not 
14 80? 

1s | Well, I think it summarizes - - as I looked at it 

16 hastily, it seems to summarize the report and then 

7 comment upon conditions which continue to exist in 

18 Buffalo, and ask for a further report within a month. 
19 I don't know if it directs or suggests anything in 

20 particular, 

21 | All right. The letter concludes, does it not, by 

22 Saying “In light of the foregoing consideraticus, 

23 I ask that you let me know your plans for forward 
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emacs | 
motion in the 1969-70 school year, and ask for that 
al . reply within a month."? 
ae Yes, ma'am. 
- 419 This letter also refers to Chapter 342 cf the Laws 
7 of 1969, which has been referred to in testimony 
6 yesterday. Now, you arrived on the Board of Educatio | 
7 about the same time that Chapter 342 was enacted, 
: 8 | ide that not correct? 
a oA More or less, I suppose, yes. 
Me 20 | THE COURT: This is the «lected vs. the 
re appointed School Board? 
s 12 | MRS. CUON: Right. 
18 | THE WITNESS: As I understand the question, 
14 your Honor, this is the bill that 
15 made it illegal, said that appointed 
: : 16 School Boards could not establish 
% 17 racial assignments of pupils. 
18 | THE COURT: I stated it inartfully. 
‘ 19 | MRS. COON: The statute which was in issue 
20 in the Lee case. 
Pa 21 |THE WITNESS: t wantec to make sure that I am 
: : | 22 referring to the same thing that Mrs 
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BY MRS. COON: 

Q Now, this particular letter of Commissioner Wyquist 
in June of 1969 refers to Chapter 342, and points 
cut that it does not prohibit voluntary transfers of 
students for the purpose of integration, is that not 

| correct? 

I glanced at the letter quickly. If that is what 
you say, I am sure it does. 

MRS. COON: At this point, I would like to 

offer these two exhibits in evidence 

THE COURT: This is 271 and 272? 

MRS. COON: Right. 

MR. GRIFFIN: I have no objection on the 
basis that these were materials 
exchanged and are properly part of 
the record. I object to cross 
examination on the contents. 


Mark 271 and 272 in evidence. 


(Thereupon, Plaintiffs' Exhibit 
271 and 272, previously marked for 
identification, were received and 


marked in evidence.) 
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MRS. COON: Will you mark thiz, please? 


(Thereupon, letter referred to 
was marked Plaintiffs’ Exhibit 273 


for identification.) 


BY MRS. 


COON: 
Q Mr. Gardner, I show you a letter marked as Exhibit 
273, dated June 4, 1969, from Anthony Manguso, 


Corporation Counsel of the City of Buffalo, to Dr. 


Joseph Manch, Superintendent of Schools. Was that 
letter ever brought before the Board or discussed? 
Yes, I recall this letter, Mrs. Coon. 
a Would you describe generally what that letter dis- 
cusses, what it advises Dr. Manch? 
A In general, the letter discusses Chapter 342 of the 
Laws of 1969, and discusses how the Board might con- 
tinue with its out-busing program, if we can call 
it that, the transportation of black children from 
the center of the City into peripheral white schools, 
in compliance with the provisions of that law, and 
Judge Manguso provided his recommendations as to 


how that could be done, in essence, by parental re~- 
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quest rather than school assignment. 


21a Did the Board take any action on this recommendation 
3 or this letter, the material contained in the letter? 
4a I don't recall if the Board tock formal action. I 

5 know that the Board was aware that the parental re- 
6 quest was ~- - that the method was going to be 

7 employed, and I know it was, in fact, employed. 

& Whether the Board acted on it formally, I don't know. 
9 | MRS. COON: I would ask that Exhibit 273 
10 be received in evidence. 

11 | MR. GRIFFIN: Received on the same basis. 

12 | THE COURT: Yes. Mark 273 in evidence. 

13 

14 (Thereupon, the Plaintiffs' 

15 Exhibit 273, previously marked for 
16 identification, was received and 

17 marked in evsdence.) 

18 

19 | MRS. COON: Would you please mark that? 

20 

21 (Thereupon, letter referred to 
22 was marked Plaintiffs’ Exhibit 274 
23 for identification.) 
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Mr. Gardner, you will remember, with reference to 
the Commissioner's letter of June 12, 1969, Exhibit 
272, which you previously discussed, that the 
Comaissioner asked for a report within one month 

on actions that would be taken in the 1969-70 school 
year, is that correct? 

I recall that, yes. 


I show you Governmant's Exkicit 274 for identi fica- 


‘tion, a letter from Dr. Hasch, and the President of 


the Boaré to Commissioner Nyquist, which purports to 
be a report as requestod in the June 18th letter. 
Were you present at any “oard meeting when that was 
discussed? 

Yes, I believe I was. I see the letter - ~ the 
exhibit refers to a cesolution adopted by the Board, 
that the Superintenant be instructed to explore 
cooperation ~‘th subu.van school districts to achieve 
recial balence. 1 recall the discussion of that at 
the Board isting, yas. 

That report which was submitted also itemizes three 
o* four actions, I believe, intended to be taken in 


the 1969-70 scheol year? 
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Yes. I am not commenting in any way upon what is 
said. It does say there were things that rere 
supposedly going tc be done. 
One of the proposed actions, which would provide 
mom integration, was the opening of the Wer, a1 
Middle School in September of 1969 on an integrated 
basis? 
Yes, that is correct. That was the one middle school 
that we did succeed in constructing. 
It was then proposed what then existed az the 
voluntary busing plan would be continued? 
Yes. 
Which would be a voluntary plan in compliance with 
Chapter 342, which was then still a viable act of 
legislation? 
Yes. 


The report also refers to the decision of the 


Appellate Division, which was referred to yesterday, 
19 in relation to the portable classrooms, and said 
20 that that had come down, en they would be able to 
21 use the relocateable classrooms. Were the portable 
ae classrooms used? 


23 1A Yes, they were. They are no longer being used for 
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the purpose for which they were constructed or 

purchased, and there are only a few of them left, 

but they were used for some years. 

pid they have any effect upon the integration of 

the schools? 

A I have heard it argued both ways. I am not really ‘ 
sure. I think in the first instance, it may have 
had some effect. I think that sooner than it was 
expected, it became - - it ceased to be a meaningful 
contribution to integration, largely because of 
population moveme:.:s within the City. 

0 Now, as I understand the portable classroom setup, 
these are leased for a period, a maximum of five 
years, after which the Board would own them? 

A They were leased for « period of years, the Board 
later purchased them. 

Q You say they are no longer being used? 

A There are some being used. Some are no longer in 

existence, sold or demolished, and some are used as 

annexes to existing buildings. Of the eighteen 


original classrooms, a guess would be that there 


may be six or seven still in use. 


MRS. COON: May I ask that Exhibit 274 be 
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received in evidence. 


MR. GRIPPFIN: No objection to it on the same 
basis. 

THE COURT: 274 may be received. 

(Thereupon, Plaintiffs’ Exhibit 

274, previously marked for identifi- 


cation, was received and marked in 


evidence.) 

THE COURT: Could I see that, please, for 
a minute? 

MRS. COON: Yes, your Honor. 

BY MRS. COON: 

0 Now, the actions proposed to be taken by that report 


to the Commissioner were taken at a time when Chapter 
342 in effect prohibited attendant zoning, and 80 
forth, for the purposes of racial balance, is that 
not true? 
A May I see the letter again when your Honor is through 
with it, in order to answer the question? 
THE COURT: 274? 
THE WITNESS: Yes, sir. Thank yo... That is 


a broad questien. To answer it 
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fairly - - 
2 
3 | BY MRS. COON: 
ig. To refresh your recollection, I believe it was 


stated yesterday that the decision in the Lee case 
came Gown in 1970. 
A I know that =he Chapter was still in effect when this 


letter was written. My point is, you said were the 


actions described in here put into effect - - 


10 proposed actions proposed tn be taken or were they 
11 taken while the Chapte> was still in effect, and 
12 wy point really was not to respond to the Chapter 
13 being in effect, but as to whether the stuff in here 
14 was for real, whether it was eccurate intended to 
15 be carried out, and was indeeé ci ried ot. On that 
16 point. encompassed in your question, I havs soze 
17 doubts. 
is |@ The West Hertel Middle School was open? 
19 |& The West Hertel Middle School was open. 
2 10 It was opened as an integrated school? 
21 | Yes. 
22 |@ There was the continued voluntary busing plan? 

A Yes. 
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1 And I believe the third point was the portable 

2 classrooms which were to be established for the 

8 purposes of integration, of transfer of pupils out 

A of the in.sr city? 

5 Yes. All those things have been covsred in ths 

6 original report that the Commissioner found unaccep- 
7 | table. In effect, the Board was sending them back 

8 to him, and the only thing the Board added in this 

9 letter was the reference to exploring with suburban 
10 districts, and that never happened. 

n |@ Would you say that never happened, there was no 

12 exploration of the suburban districts? 

13 |* I would say there was no exploration with the subur- 
14 ban districts. 

1 |e ~ believe Dr. “anch at one time, in deposition, 

16 tesa (fied to discussions with Williamsville? 

7 |* There was a proposal that Williams~‘lle originated, 
18 which led to quite an upheaval in that community and 
19 it was abandoned, for the zessignaent of cne hundred 
20 twenty-five pupils, something like that, from . 
at Buffalo into the Williamsvilie district, but I would 
22 say that as fer as the Board of Education is cos- 

23 cerned, either initiating cr conducting the dis- 
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cussions with suburban school districts, as describ 
in 274, that did not take place. 

But there were some discussions, although nothing 
materialized? 

I think that the Williamsville situation was initiate 
by Williamsville, by Superintendent Keller out there. 
I dare say he discussed - - he may have had conversa~- 
tions with Dr. Manch, but the Board and the Board 
Staff was not involved in that. He was scared to 
death to involve it, it turned out badly enough 
without involving them. He was fearful of more 
problems with his community attitudes, if he had 
involved our staff. 

What de you have for the basis for that statement 

the he was scared? 

That he was scared to bring us into it? When I say 
“scared”, I will be specific. I have discussed this 
on previous occasions with Dr. Keller. He felt 

that - - he is a wan of very good will - - he felt 
there was a positive learning experience to be 


achieved for his students in an integrated setting 


—- 
with some students from the City, but he felt that 


4f it was to happen, it had to happen by the 
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Williamaville peuple coming to us, the Buffalo Board, 


rather than the reverse. 


MRS. COOH: May I have this marked, please? 


(Thereupon, report referred to 


Pe 


was marked Plaintiffs’ Exhibit 275 


for identification.) 


BY MRS. COON: 

Q You referred previously to a 1969 report by the 
Board of Education to the Commissioner on progress 
in accelerating quality integrated education - - 

THE COURT: As we go along, could we 

identify these documents? 

MRS. COON: That was Exhibit 271. I as 

going to ask about Exhibit 275. 1 
wanted to lead into it with 271. 

THE COURT: Will you tell me, so we could 

keep an accurate record of what thes 


are. What is it? 


MRS. COON: 275 is « report from the Board 


of Education on progress in acceler- 


ome 


ating quality integrated uducation, 
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dated June 29, 1970. 
That is a report to the 
Commissioner? 
This is a report which was 
headed as the Board of Education 


meeting. It is stated that it in- 


tends this to be transmitted to the 
Commissioner. 

All right. 

This comes from the Commissioner's 


files, 


THE COURT: We are going to be hex: :ogethe 


e 13 for a while. From now on - - it 
14 geems to me there is no secrets in 
15 this case that I ‘cnet of - - I think 
16 orderly procedure dictates and I 
17 direct that any exhibits that any- 
18 body is going to use be marked ahead 
19 of time. That is not only a conven- 
20 dence for the clerk, but it is also 
21 to make sure that we keep straight 
2 “2 where we are on the various exhibit 
23 numbers, and also to make sure that 
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the other side, whether it is the 
plaintirfs or defendants, knows 
where we are at and what ex :ibits 
we are going te deal with during the 


examination of various witnesses. 


BY MRS. COON: 


2. 


Now, you previously referred to Exhibit 271, which 
is a 1969 report by the Board of Education on its 
progress to the Commissioner of Education, and I 
now show you Exhibit 275 for identification, which 
states that it is a 1970 report? 

Yes, ma'am. 

It states that it was brought wp, that is, proposed 
to be submitted at a Board of Education meeting. 
Were you present :t the meeting when that was dis- 
cussed? 

Well, I don't recall this report particularly, but I 
believ~ woul’, have been present when it was dis- 
cussed. I am sure I have seen it before. It is 
some time since I have read it. 

We have Exhibit 271, which waz a 1969 report; 


Exhibit 275, which was a 1970 report. Were there 


EDNA J. PACZYNSK!, COURT REPORTER, 2237 STONY POINT ROAD, GRAND ISLAND, NEw YorK 


330 


A. B. Gardner, for Pitfs., Cross. 


periodic reports submitted to the Commissioner of 
Education? 

It was my understanding, my recollection that we 
were supposed to submit. two reports a year te the 
Commissioner. I don't know if we always did that. 

In addition to some of the items which we have 
discussed previously, this report refers to the 
Middie School Program as recommended by the Center 
for Urban Education, and in addition it xafers to the 
redistricting of Bennett, Lafayette and Grover 
Cleveland High Schools. Do you remember any dis- 
cussions about redistricting those schools? 

Yos. I recall - - I want to refresh my recollection~|- 
Y do recall the discussion of tha redistricting at 
Bennett a particular. I reoall chat Bennett matter. 
I must say that I do not recall the Grover Cleveland 
er the Lafayette matter in particular. I recall 
that the Bennett matter was a combination of two 
things with redistricting Bennett. One of them was 


orercrowdinz, and it was abso reported that the 


percentage of bluck students at Bennect had increased | 


considerably as a result of the previous cadiatric- 
ting of Bennett and Riverside, and thet the staff 


recommended to the Board that Bennett be redistricted 
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| 


slightly so as to reduce overcrowding and in all 
probability reduce slightly the percentage of black 
students attending Bennett. : 

Vas Bennett redistricted? 


Sia I believe it was. 


6 10 That was one of the statements that were made in the 

q report to the Commiesioner as steps to be taken for 

8 the integration of schools, is that correct? ; 
9a Well, I don't know - - it is mentioned in there 
10 for whatever effect it would have had. 
11 19 All right. You don't remember whet?i2r or not there 
12 was any redistricting or transfers of pupils to f 


Bm 


18 Lafayette and Grover Cleveland? ‘ 
46) A I remember a discussion with regard to Grover on that t 
15 subject, but I really aca’ recall anything about 
16 Lafayetce at this time or what, if anything, was . f 
17 Gone on either of those. I'm sorry, I'm a little 


18 vague on those two. 


19 | MRS. COON: I will offer Exhibit 275 in 


evidence. 


GRIFFIN: No objection, on the same 
basis as previously stated. 


All right, it may be admitted. 


a oe 
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(Thereupon, Plaintiffs’ Exhibi 
275, previously marked for identifi 
cation, was received and marked in 


evidences.) 


Would you mark these for 


identification, please? 


(Thereupon, letters referred 
to were marked Plaintiffe' Exhibits 


276 and 277 for identification.) 


18 | BY MRS. COON: 


4419 Mr. Gardner, ‘ust as a matter of iacnekeniing, I 

15 show you Exhibit 276 for identification, which is a 
16 letter from Commissioner Nyquist to Dr. Gajewski, 
17 as President of the Board of Education, which 

is _} summarizes the 1969 report you have previously re- 
19 ferred to. 

20 | MR. GRIFFIN: May we have the date? 

21 | MRS. COOW: The date ia August 1. 1969. 
22 |MR. GRIFFIN: Thank you. 

23 | THE WITNESS: Yes, ma’am. 
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BY MRS. COON: 

Q And that summarizes, as we have stated, the four 
items which were to be undertaken and additionally 
referred to this report and asks for two reports ‘n 
1970, is that right? 

A Yes, that is correct. 

MRS. COON: I would ask that 276 be recei 

in evidence. 


MR. GRIFFIN: No objection on the same basis. 


10 | THE COURT: All right, mark it in evidence. 
it 

~ 42 (Thereupon, Plaintiffs’ wxhibit 
13 276, previously marke¢ for identifi- 
14 cation, was received and marked in 
15 evidence.) 
16 : 
17 |MR. GRIFFIN: Se the record is clear, there 
18 are some self-serving declarations 
19 by party defendants in this case 
20 which we dispute, but X assume - - 
21 |THE COURT: Mr. Griffin, all these matters 
22 are alyays open for argument about : 
23 relevance and materiality. 


he 


Epona J. PaczyYnsxi, Court Rerorrer, 2237 STONY POINT ROAD. GRAND IsLano, New YorK 


334 


A. B. Gardner, for Pitfs., Cross. 


I don't want to be regarded in 
any way as consenting to some of the 
self-serving declarations that are 
rade by defendants in this case in 
some of there exhibits that are hein 
put in evidence. 


All right. 


BY MRS. COON: 


10 1a In previous testimony, you referred to a cituation 

il which occurred in 1972, in which te Beard, in effect 
2 |. told the Commissioner <nat they coild not further 

13 comply with his directives, is that correct? 

14 1k Yea. 

18 19 And at that time, I believe the Commissioner advised 
16 the Board of Education that he was sending people in 
17 | of his own staff to investigate thesituation and to 
18 make recommendations, is that correct? 

19 |B That is correct. 

20 10 And members of the Conmissioner's staff did, in fact, 
21 come acrvTe and make those investigations, is that not 
22 | right? 


23 IA That is correct. 
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I show you Fxhibit 277 for identification, which is 


2 a letter from Comai ssioner Nyquist to °. Murphy, as 
8 president of the Board of Education, stating that he 
4 encloses a report and recommendations, dated November 
6 8, 1972. 

6 /A Yes, I am familiar with that letter. 

7114 That letter, is it net true, requests that the Board 
8 study this report and communicate with the Commissioner 
9 by January, 1973 as to its comments? 

10. | 4 Yes. 

et | MRS. COONs X would ask this letter be re- 
12 ceived in evidence. | 
13 | MR. GRIPPIN: No objection on the same basis. 
14 | THE COURT: All right, you may mark 277 in 
15 evidence. 

16 

17 (Thereupon, Plaintiffs* Exhibit 
18 277, previously marked for identifi 
19 cation, was received and marked in 
2 evidence .) 

21 

22 | BY MRS. COON: 

23 | @ In your testimony yesterday, you stated that the 
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report was in fact studied by the Board, but that 


a the ultimate action was that it be received and filed 
8 with the Board? 
4lia Yes, and a communication was sent to the Commissioner! s 
8 office advising him of that fact. 
6 | Q Which apparently resulted in some of the further 
q comaunications which were described today? 
g {a That is correct. 
9 |4 In reading over that plan which was submitted by the 
10 Commissioner of Education, there were several ae 
1l als, alternative proposals, for desegregating the 
12 Buffalo Schools by redistricting, is that not correct 
13 | THE COURT: Is the plan attached to the | 
14 letter? 
1g |MRS. COON: The plan was attached to the 
By 16 letter. We can submit it in evidence, 

"7 it is also attached to the interrogay 

‘ re tories. | 
19 
20 (Thereupon, document referred 

, 21 to was marked Plaintiffs’ Exhibit 
23 278 for identification.) 

é 23 
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This is the plan of Commissi 
Nyquist? 
Yes. 
Is there a date? 
The one which was transmitted 
is November 8, 1972. 
Very well. 


MR. SCHWARTS: May we look at it to make sure? 


THE COURT: Sure. 
MR. SCHWARTZ: No objection, your Honor. 
THE COURT: It might be that Mr. Gardner 


may want to look at it, too. 

THE WITNESS: Yes, I would. I remember it, 
but I would like to see it. 

THE COURT: I take it it can be marked in 
evidence, no objection? 

MR. SCEWARTS: No objection, your Honor, under 


the same terms. 


(Whereupon, Plaintiffs' Bxhibit 
278, previously marked for identifi- 
cation, was received and marked in 


evidence.) 
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BY MRS. COON: 
Qo Showing you that report which was enclosed with the 
Commissioner's letter of November 1972 - - 

A Yes, ma'am. 

Qo - ~ do you have any piesent recollection of the 

; recommendations which were made in that report? 


A Yes, in general terms I do. 


8 1Q That report recommended alternative proposals for 

9 redistricting the schools in Buffalo, is that 

10 correct? 

11 ja Yes. 

12 19 And they involved transportation of pupils, did they 
13 not? | 
4s61A Yes, they did. 

15 De you remember any of the dollar figures which were- |- 
16 jk We had discussed the dollar figures that were ap7li- 
i7 cable to this when we had discussed the Heck Report, 

18 because this was really a Re-do of the Heck Report, 

19 except the principal difference being that it added 

20 consideration +f the high schools. Wehad talked 

21 about the cost of busing at the time that we had dis- 
22 cussed the Heck Report. I don't recall whether we 

23 discussed - - it may be in the report - - the cost 
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figures specifically on this. I do have my notes 


+ of Neck Report discussions with me, and they may 
s include some dollar figures, if you would like me to 
. look. We did discuss the fact that there would be 
& a cost factor for the busing, and also ths fact that 
6 ninety per cent of that money would be reimbursablo 
7 by the State of New York, 30 only ten per cent of it 
8 would be borne locally. 
S 1a Isn't it true that it is reimbursable in succeeding 
10 achool years? 
oA But it comes in to the City as a general revenue in 
12 succeeding school years, that is correct. 
13 1@ But the initial funds have to be raised in the first 
14 year? 
15 A That is correct. 
. 16 1Q T‘'m not particularly concer-ed with the dollar 
17 amount, “:.1ld you think that the cost of busing had 
18 any effect upon the decision of the Board to simply 
19 file it? 
20 1A It was cited, it was discussed. I don't believe it 
ee 
21 was_a significant factor in the decision that was 
itive 
22 made, I say that based upon the discussions of this 
23 report which we had at that time, and they were very 
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brief. I must say that I can recall when we received 
the Heck Report, we listened at some length, we 
talked about it only casually after that on only a 
very few occasions, it is hard to remember then. 

This report, which received even less in the way of 
discussion, I recall that there were some staff 
objections of the Board of Education staff to this 
report, claims of inaccuracies. The staff submitted 
comments on this report, but we neither discussed 
the report nor the comments, except on the onw 
eccasion when Dr. Sheldon did come down, and even 
then we didn't deal witn the substance of the report, 
bet only the larger question whether the Board was 
going to take any action at all, whatever it night 
be. 

In your opinion, at the time this report was sub- 
mitted to the Soard, would the recommendations con~ 
tained therein have had an effect upon the integra- 
tion of the schools in Buffalo? 

No question that they would have. 

Mr. Gardner, getting back to the middle school 
proposals that had been made; if the Common Couneil 


had provided funded for the Middle School Program, 
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would this have had a substantial effect on racial 
balance in the schools? 

If we had built the middle schools, it would have 
had a considerable effect on racial balance. 

Now, in 1974 was money requested by the Board from 
the Common Council for middle school planning? 

I believe so. Iwould have to look at the 1974-75 
capital budget request of the Board to tell you. 

<i don’t have that with me. I believe money was re- 
quested for that purpose. 

I believe in one of your depositions previously, you 
teatified that there had been money requested fron 
the Common Coucil? 

That is my recollection. I am reasonably certain, 
but I would have to look at the formal request to be 
one hundred per cent sure. Money was requested on 

a regular basis of the Common Council each yecr. 
That hadn't been appropriated? 

We did finally get some middle school planning money 
somewhere around 1972, 1973, I would think. The 
figure of cne hundred to one hundred fifty thousand 
dollar stands out in my mind. But that was money 


that while appropriated, it was not usabla because 


———————— ener 
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the ruling is that the full amount of the cost for 


2 the building must be appropriated before any work 

3 can be done on the building. It was money appropri- 
4 ated, but not usable. 

Sia You said it was for middle school planning? 

6A Yes. : 

C16 If you haven't got a plan, how could they appropriate 
8 money for the construction? 

9 iA That argument was made mar. times to the City 

10 Comptroller, absolutely. That is why I said we 

11 finally did get some money, but it was not within 

12 our ceach, it was held really out there as a fund 

18 which could be added to, in subsequent years, perhaps 
14 to reach enough so that it would be usable for 

15 middle school purposes. It has not yet happened. 

16 19 In one of the letters which Mr. Griffin showed you 

17 teday that you wrote to Commissioner ‘wk: fae 
18 was a reference in that letter in which you asked 

19 the Commissioner that he not delay taking any action 
20 because of this present proceeding, do you remember 
21 making that statement? 

22 IA I don't recall. If I could see the letter, I am sure 
23 I will recall jt. If you say it is in there, I dare 
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say it is. 

I show you Exhibit 265 in evidence, and call your 
attention to the second paragraph from the bottom. 
Yea, ma‘am. 

Had there been any prior communication between you 
and Commissioner Nyquist i: which this proceeding 
or this action had been mentioned as a cause for 
dniast 

Not that I can recall, no. 

Nothing prior thst prompted that statement? 

No. The only thing that prompted the statement was 


a growing feeling of frustration with the lack of 


teccefull action from the Commissioner's office 


13 

4 Q All right. You identified here this morning 

15 Plaintiffs’ Exhibit 270, which is the plan for the 
16 naddle schoole proposed by the Center for Urban 

17 Education - - 

18 A Yes. 

19 Q ~ - dated 1970. Was there an earlier report by the 
20 Center for Urban Education? 

21 A Not with which I am familiar. There may have been 
22 one, but that is the first one that I have. 

33 Q In the report contained in Exhibit 278, which is the 
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1 1972 report to the schools, there is a summary of the 
2 history of the relationship between the Buffalo 

8 Board and the Commissioner's office with relation to 
4} desegregation of the schools, and included in that, 

8 I call your attention to a reference to August 30, 

6 : 1966, referring to a report of the Center fcr Urbar. 

7 Education. 

g |- Yes, I se@ that. I know that at some point - - well 

9 ~ - I don't recall that specifically, that was before 
10 my service on the Board. 

1 | That is found at Page $ of that exhibit. 

.g | MR. GRIFFIN: Which exhibit is that? 

13 | MRS. COON: 278. 

14 


1s |BY MRS. COON: 


16 Q It would seem to me in listening to your testimony 

7 this morning that the reports in 1966 and 1970 were 
18 similar, Let me state to you the 1966 recommendation 
19 was, one, a 4-4-4 plan which I believe was also 

20 contained in the 1970 report, is that correct? 

21 A Yes. 

22 Q It recommended pupils in the first four grades con- 
23 winue to attend neighborkhix schools, was that 
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continued in the 1970 report? 
Yes, it was. 

That pupils in Grades 5 through 12 attend administra 
tively integrated schools? 

Correct. 

That would have been the middle school program? 

Yes, that is in the 1970 report. 

Creation of the middle schools, the comprehensive 
high school plan which I believe you referred to in 
this proposal for the new high school? 

Yes. 

And educational parks, was that included in the 1970 
report? 

I think there was some discussion, but it wasn't 

a @wain thrust of the report. I think so. 

Basically, the 1966 and 1970 reports were the sama? 
My recollection is that the 1970 report proposed 

six very large middle schools, and previously, I 
think the Board has been operating under a plan to 
build twelve schools, twelve middle schools, over a 
period cf years, ending just about now or a yerr or 
@O ago. There was quite some dix-uesion with Dr. 


Wolfe about the size of the schools in the 1970 
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report. I think that may have been the principal 
@ifference between the two, although I haven't com- 
pared them. 

0 I believe the 1970 report recommended six schools 
with approximately fifteen hundred pupils to a school 
however, those schools were not to be one building? 

A They were divided into colleges, really, to sub- 


schools, but administered together. 


“RS. COON: I have no further questions. 
THE COURT: Mr. Gregory, do you have some 
questions? 

MR. GREGORY: Yes, your Honer. 
THE COURT: Do you want to take a break? 


Do you have additional exhibits to 
mark? 

MR. GREGORY: No, your Honor. 

THE COURT: Do you want to take a short 
recess before you proceed? 

MR. GREGORY: I would like to. 

THE COURT: Fine. I know that this case 
has a lot of ilocuments. It is not 
like cross examination of somebody 


in an ordinary lawsuit. anytime 
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1 you want to break to get your paper 
a in shape, let me know. 
3 
4 (Thereupon, the court was in 
5 yecess at 12:05 p.m.) 
6 


7 |(PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 


g | 12:15 P.M.) 


190 | CROSS EXAMINATION BY MR. GREGORY: 


1. | 2 Mr. Gardner’, primarily, in the early stages of my 

12 cross examination, I would like to deal with some 

18 key phrases that you employed throughout the course 
14 of your direct examination, for the purpose of 

15 clearing them up in my mind and in the record as to 
16 just what you had in mind when you were using these 
17 expressions, because, as far as I ian concerned, at 

18 least, they were very general in nature and subject 
19 to various interpretations by various people. Now, 
20 again, as background, in preparing myself for this 

21 case, I was reading a case in which a particular 
22 Court described a school that had otherwise been 

23 one hundred per cent white and was integr:ied because 
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two black children had been admitted to the school. 
Now, in using the words integrated and segregated 
and de jure and de facto, does that conform to your 
definition of an integrated echool? 

I haven't used the words de facto or de jure at any~ 
time in my testimony. 


I think you did. 


A I am reasonably certain I did not. I used the word 


intsgrated on a number of occasions, and I used the 


10 word ~ - I may have used the word desegregated as 

ll well. 

12 | Is it not a fact that you sent a letter to Dr. 

18 Nyquist, which is in the record, stating six or 

14 seven different examples of what you considered 

15 acts of de jure segregation on the part of the 

16 School Board? 

17 | A Yes, but that wasn't part of my testimony here. 

18 Yes, in the letter I referred to de jure and de facto 
19 segregation, both. 

20 re I won't quarrel with you on that score. In answer 

21 to my question, does your definition of an integrated 
22 school conform to the definition set forth in that 

23 particular case, namely, two blacks in an otherwise 
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all white school? 
A In my mind an integrated or desegregated school, if 


we are going to use the two at the moment inter- 


changeably - - 

THE COURT: I don't know how he can answer 
that question. Let's say in the 
whole district there are only two 

‘black students, I don't know how he 
can possibly answer that. Go ahead. 

THE WITNESS: Judge, I wasn't going to give 


Mr. Gregory much of an answer because 
I can't give him much of an answer, 
it depends upon so many variables. 
The answer is just what his Honor 
said, what percentage is to of the 
total district, black children, in 

a city like Buffalo. I would not 
call a school with two black childre 


an integrated or desegregated school 


BY MR. GREGORY: 
Q All right. Now, you said at the time that you 


became a member of the Board that you had become 
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I familiar then with the racial composition of the 

2 schools in the Buffalo School System, is that right? 
Sia I became generally familiar with it, yes. 

si 6 And you were given some documents by Dr. Manch 

5 touching upon this subject, right? 


6A Yes. 


7414 You reviewed these? 
SA Yes. 
910 Okay. And as a result of reviewing all of these 


10 things, you said, I think yesterday - - or words to 
11 that effect - - you became disturbed over the 

12 situation? 

13 | A That would be - - when you say the situation, as a 
14 | ; result of reviewing the papers that Dr. Huanch gave 
15 to me and discussions and investigation which I 

16 conducteé for my own satisfaction, I became concerned 
17 with the racial imbalance of public scheols in 

18 Buffalo, yes. 

19 | 2 And did it then become your opinion that the racial 
imbalance that you found to exist within the City 
was brought about by actions or inactions of the 
Board of Education? 


I became convinced that the inaction of the Board of 
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Educaticn was contributing to the problem, yes. 


a Q Was contributing to it, not brought it about? 

+1. No, I did not become convinced that the Board of 

‘ Education had created the problem, but I became 

5 convinced that the Board of Education had created 

6 a portion of the problem, and had not done enough 

U to correct the situation. I found the Board guilty 

8 of acts of omission and commission, both. 

$14 And in Exhibit 107, which are minutes from the Board, 
10 you, in fact, commented on what you considered to be 

ll various acts of de jure segregation, is that correct? 
12 THE COURT: Is this 107 we are looking at? 

13 | THE WITNESS: Yes. These are minutes of that 
14 March 22nd meeting. 

15 


16 BY MR. GREGORY: 


17 Q Right? 

18 A Yes, I did comment upon that. 

19 Qo And, as a matter of fact, then those comments were, 
_ 20 in fact, reduced to writing in the form of a letter 

21 that you sent to Dr. Nyquist, is that right? 

22 A Substantially so, yes. 

23 Qo All right. Is it fair to say that both in the 
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minutes and in the letter to Dr. Nyquist you made 
reference to six various things, namely, the distric- 
ting of Woodlawn Junior High School, the East High 
School situation whereby students were permitted to 
transfer out for the purpose of taking Polish at 
enother school, vocational and technical school 
policies, the failure of the Common Council to provid 
money to implement the Middle School Program, the 
failure on the part of Buffalo Common Council to 
acquire Bishop Ryan High School for use by the 

City Board of Education, and the portable classroom 
controversy? 

Well, substantially, yes. The portable classroom 
controversy I don't believe was in my letter. If 
think Mr. Griffin pointed out that it was in the 
minutes of the meeting. Yes, I have mentioned at 
one time or another, either in the meeting or in my 
letter, the items you mentioned. 

In addition to those particular six items, today in 
your examination, you made reference to the Eastside 
High School, the failure of the City to supply money 
to construct the Eastside High School that you spoke 


about during the course of your examination? 
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is I referred to that this morning, yes. 


2/9 Are there any other acts, other than those seven, 

3 either of commission or omissior that you feel 

4 constitute acts of de jure on the part of the Board? 

BS iA I also mantion in my letter, I believe, the optional 
6 districts. I don’t believe you mentioned the option- 
7 al districts that I mentioned. Are there any other 

8 acts? Yes, I talked yesterday about 4 and 34 down 

9 in the south part of the City, and in answer to your 
10 question, yes, there are other acts that - - 


Q I would like you to tell us what the other acts are? 


12 | A Mr. Gregory, I'm not - - I will begin by saying I 

13 don’t pretend to be an encyclopedia of every act 

14 that the Board has made or failure to act that the 

15 Board - - every failure of the Soard to act, which 

16 relates to this problem, which could be assigned as 
17 evidence of de jure segregation. I could give you a 
18 few. I believe the maintenance of the school districts, 
19 the high schools, which is an act of the Board, since 
20 the Board has the right to change school districts 

21 at any time; I believe the failure of the Board to 

22 redistrict high schools so as to achieve better 


integration of the public high schools is ce jure - - 
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is an act which constitutes, in ay opinion, de jure 


segregation. I believethere are others that could 


be assigned as well. 


4 Qo What are they? You say there are others, maybe 

5 there are, maybe there are not. 

6 | THE COURT: Mr. Gregory, this is a document 
z case and, frankly, I am not going 

8 to make up my mind in this case 


based entirely upon the testimony 
of Mr. Gardner. I am going to look 
at the record here, what happened. 
Whether he can recall the acts or 
not seems to me may be helpful to 
get the history, and I am going to 
permit you tc continue and argue to 
me later that simply because Mr. 
Gardner could not recall that event 
now, it doesn't mean it has some 
imperteace. 

MR. GREGORY: I don't propose at any time 
during the course of this proceedin 
to argue to your Honor that it does ‘tc 


have any importance because he 
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All right. 
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couldn't remember it. What I don't 
want to have happen is for ny 
opponents to argue to the Court tiat 
Mr. Gardner spoke of acts other than 
what he specifies, a8 citing 
examples of de jure segregation. 
They can't argue about things 
which are not in the record, either 
in his testimony or in the minutes 
of the Soard. If there is somethin 
that occurred, letters or something 
that e~curred in the past, even if 
it isn't testified to now, if it 
is in the record, I will consider it 


Go ahead. 


Now, with respect to the districting of Woodlawn 
Junior High School, you were not a member of the 


Board at the time, were you? 


So, of your own knowledge, with respect 


to the workings of the Board in bringing about the 


356 


A. B. Gardner, for Pitfs., Cross. 


a@istricting of that particuler juni. r high school, 
where did you obtain your knowledge? 
Well, the knowledge that was behind ay latter to the 


Commissioner, you mean? 


5 1a Or your attitude that this constitutes an act of 
6 de jure segregation? 
7 | I haven't testified as to Woodlawn, Mr. Gregory. 
8 But in answer to your question, I obtained my knowl- 
9 edge as a result of discussion with present and 
10 past members of the Board, with the staff of the 
ll Foard, a review of the documents, the minutes from 
12 that period of time, and various other materials, and 
18 that satisfied myself of what I stated to the 
14 Commissioner or March 22nd. 
1s |? Referring to Exhibit 1, you can see that the Woodlawn 
16 Junior High School is closely associated with a 
"7 number of grammar schools, is that correct? 
18 A Yas. 
19 Elementary schools? 
20 A Yes, they are included in the Woodlawn District, yes, 
21 sir. 
Q Okay. Are you aware of the fact - ~ did it come to 


your knowledge, in reviewing the facts that went into 
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the districting of Woodlawn Junior High School, that 
the then black elementary schools were ultimatuly 
located in the district were overcrowded at the time? 
There was some overcrowding in some, excess cagacity 
in others. 
Are you aware of the fact that at the time the site 
for the Woodlawn Junior High School was chosen, there 
was, in fact, a push on the part of members of the 
black community to locate it in that particular area 
for the avowed purpose of relieving the cvercrowded 
conditions in the black elementary school< in that 
area? 
MR. GRIFFIN: Your Honor, I would object to 
that line of questioning on the 
grounds that it is not material to 
the issues here, as to any, let's 
say, negative push by any members 
of either the white or black commu- 
nity relative to the constitution 
of the school. The issue - - 

Well, Mr. Griffin, if you are 
going te put in evidence - - you 


already have - - that as far as the 
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actions of the Board, the actions 
of the Council, that they listened 
to and were evidently swayed by 


axguments of the individuals of 


certair, neighborhoods that certain 
things count not to be done, that 
may be a factor in locating any 
school. 
I would like to set forth my 


position, and then the Court may or 


may not receive the evidence. My 
position is that the issue is 
whether there are integrated schools 
and the lew with respect to that and 
the constitution. Whether any 

particy ar seguent of the community 
would offer - - regardless of 
18 whether they be black, white or 

19 otherwise - - would offer objection 
20 to the nature of a school would not 
21 be a defense as to having integrated 
22 schools. Our position is that it 


23 ie relevant to show that citizen 
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oressure was brought. about against 
integration, but my position is, for 


the record, that the reverse is not 


true. The issue ia what is consti- 
tutional and what are the duties 


that the State, acting through its 


Commissioner of Education and local 


school boards have, not the choice 


of any particular segment of the 


community. 


THE COURT: Your objection is noted. I will 


permit the question, overruled. 


THE WITNESS: Could I hear the question again? 


(Thereupon, the reporter read 


as follows: "Q And are you aware of 
the fact that at the time the site 


for the Wocdlawn Junior High School 


was chosen, there was, in fact, a 


push on the part of members of the 


black community to locate it in that 


particular area for the avowed 


purpose of relieving the overcrowded 
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"9 


conditions in the black elementary 


schools in that area?"”) 


I am aware that some blacks and 
some whites wanted the school located 


where it is, just as I am aware that 


‘some blacts and some whites wanted 


the school district located farther 
to the west of Main Street and other- 


wise than as it finally ended up. 


to find it necessary to ask you the 
Were you aware ofthe fact that - - 

Don't ask that question again. 
He responded to it. Ask another 
question. 

If the Court please - - 

Maybe you don't like his answer. 
You have an answer, yes, there was 
a push. It is already in the stipu- 
lation. The stipulation which is 


filed in this court explains the 
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history of the school, and it says 
that a lot of people wanted, first of 
all, the school to be located at an- 
other place, and then after it was 
determined where the schcol would be, 
a lot of people -- there were a lot 
of plans how the district lines were 
to be drawn. I don‘t see how Mr. 
Gardner could give you any further 
information. 

I don't mean to be quarrelsone, 
I really don't - - 

You are asking quarrelsome 
questions, and in a contentious 
manner. Just go ahead and ask ques~ 
tions. If you don't get the answer 
you like, ask another question. 

My objection - - 

Don't make speeches. Next 
question, please. Ask any question 
you Gesire. You don't have to prefa 
your questions by saying, ‘Well, the 


answer that you gave, Mr. Gardner, 
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forces me to ask another question. ' 


2 Just ask questions. 


4 | BY MR. GREGORY: 
5 ia All right. Now I will ask questions. Are you 


6 aware of the fact that one of the reasons for locatin 


7 the school in that particular area was because people 


8 in the black community wanted it there to relieve the 

9 overcrowded conditions of the black elementary 

10 schools in that area? 

1 tA I am aware that some blacks made that argument, yes. 

12 | All right. Now, with respect to East High School, 

13 and the policy of the Board to permit pupils to 

14 transfer out of that particular school to take 
courses in languages, is that correct, there was such 
a policy, right? 

A Yes, sir. 

a Do you know when that particular policy went into 
effect? 

A Well, that is part of a larger Board policy, allowing 
students to transfer to take courses not offered in 


their district high school. I don'timow how long 


that has been in effect. It wasn't a policy particu- 


EONA J. PaCZYNSK!. CouRT REPORTER, 2237 STONY POINT ROAD. GRAND ISLAND. NEW YORK 


363 


A. B. Gardner, for Pitfs., Cross. 


for East, as far as I am eware. 


You know it has been a long standing policy, don't 


2 

3 you? 

4 I think I said it has been in effect a leng period 
5 of time, but I don't know how long. 

6 Much longer than before East became a predominantly 
7 biack school, is tnat correct? 

8 Yes. what happened after - ~ 


Is that correct or isn't it correct? 


XI don't know. 


Then say you don't know. Now, any student in East 


High was permitted to transfer, if they saw fit, 

is that right, to take a course that wasn't offered 
in that particular school? 

A Theoretically, but I don't know if it worked out that 
way practically. 

Q I didn't ask you that. I asked sie if every student 
was afforded the same right? 

A In accordance with the police established by the 


Board, that should have been the cass. 


20 
i Q All right. As a matter of fact, blacks transferred 
ud out of East High for that same reason, to take course 


that were not offered at East High School, is that 
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correct? 
Some few did. 
But they did noneth-..ess? 


Some few did. 


Pp F PDP PF 


All right. They went to various schools like Grover 


Cleveland, Kensington and Bennett for those reasons, 
and South Park, is that right? 

A. I don't know to what schools they went. Some few 
transferred from East to take courses not offered 
at East, yes. 


9 Okay. Now, it appears that the big gripe was about 


white students who sought the right to leave East 
High School to take Polish at some other school, 
is that correct? 

a Polish and other languages, yes. 


All right. How many did this in any particular year 


Do you have any facts or figures or statistics? 

If I recall correctly, there was something in the 
record yesterday on that, and it sounded about right 
to me, that there were approximately two hundred or 
there were at least two hundred white students from 
the East District taking language courses at other 


schools. 
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e Wha. particular year? 
A This was, I think, in 1972-73. 
THE COURT: Mr. Gregory, this pointr up, it 


seems to me, a little bit of diffi- 


culty here. I am trying to follow it 


Mr. Gardner absolutely cannot be 
expected to recall numbers or times 
or Gates. Perhaps you can, you have 
studied this case very carefully, but 
you sea, this information is all in 
the stipulation, and it really don't 
matter whether he can recall the 
number or not or whether he recalls 


it accurately or not. Stipulation 


56 says, “That as of October 22, 1971 
two hundred fourteen students residin 


in the East High School District were 


attending school at South Park. of 
these one hundred seventy-six student 
were registered in the Polish Program, 
one hundred seventy~three white and 
three black; thirty-eight students 


were registered in the Russian Progr 
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1 twenty-four white and fourteen black.! 
And in the same manner, there is 
$ reference in 57, 58 and 59 to other 
4 figures here. So I think if we are 
5 going to refer to figures, we can go | 
6 to the stiouisiion, I am not going 
7 to expect any witness, whether he is 
8 put on the stand by you or by anyone 
9 else here to recall all the facts 
10 and figures out of his head, it just 
11 would be impossible. You may continue. 
12 


13 | BY MR. GREGORY: 


14 1Q Yesterday in your testimony, you said that in the 

15 fall of 1972, approximately one hundred fifty whites 
16 | were expected to enroll at Fast High School because 

17 the Board had changed its policy with respect to 

18 transfers out for the avowed purpose of taking 

19 languages, is that correct? 

20 = jA I think what I said was that the whitc graduates of 

21 elementary schools within that district, the East 

22 High District, amounted to approximately one hundred 
23 and fifty or a few more than that and, yes, we had 


EoNnaA J. PACZYNSK!, COURT REPORTER, 2237 STONY POINT ROAD, GRAND IsLano, NEw York 


367 


| A. B. Gardner, for Pitfs., Cross. 96 | 


1 reason to expect that they would attend East High 

= School. 

310 And, as a matter of fact, they did not, did they? | 
ia very few of them did. 

§/Q As a matter of fact, your testimony yesterday, as 

6 I recall, was something to the effect that a handful, 
7 maybe twelve - - 

8 | A No more than that, surely. 

9 | @ - - appearad and registered at East High Sciiool? 

10 | & Yes, sir. 

1 | @ And do you have any idea - - or what can you attribute- - 
12 what do you attribute it to, as long as this policy 
13 was no longer in effect, and offering them a means 

14 of escaping out of the district, to what do you 

15 attribute the fact that approximately one hundred an 
16 fifty, only a handful, or twelve, as you have de~- 

17 scribed, did show up and register? 

is | & It attribute it to an unwillingness to attend an all 
19 black school, and to the fact that those students 

20 found means to avoid attending that school. 

21 | 9 Well, the point I am making is what means do you 

22 attribute it to? 

293 | & You mean how did they do it? 
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‘As I said yesterday, they did it in a variety of ways 


knowledge. 

THE COURT: Mx. Gregory, Mr. Noel can only 
take one person at a time. 

MR. GREGORY: I’m sorry, I appreciate that, 
your Honor. I am sorry, your Honor. 

THE WITNESS: I can't give you specific names, 
I can’t give you specific numbers. 
I can give you the basis for my 
opinion. 

BY MR. GREGORY: 
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Yes. 


One way was the use of false addresses - - 

At that particular point, let me stop you, do you 
knew of any examples where this was done? 

Thie was discussed on a number of occasions. I can't 
recall them specifically at this point. I can tell 
you this - - 

Or how many, you can't teli me specific names, and 
you can’t tell me how many? 


Bo, sir, I can't. I can tell you the basis for my 


Well, you also said that preferential standards for 
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admission to vocational schools and technical schools 
was also a means employed by the students to escape 
that particular district? 

Yes, sir. 

All right. Do you have any idea of the number, 
again, in that particular situation, that employed 
that particular method? 

No, I really can't - - no, I can’t give you an exact 
number, ¥ can't give you their names, but I can give 
you the basis for my opinion. 

The third one that you alluded to veseaetey was that 
atudents were permitted to transfer out of East 
High Sehool for courses that were not offered at 
East High School, with the exception of the languages 
which was prohibited? 

Yes, in certain cases where the policy established 
by the Board was not honored and, of course, could 
have been established for students, but was not 
established and hence, they transferred out. 

But, again, in this situation, you can't relate that 
general terminology into specific numbers today? 

Mr. Gregory, I can'tgive you a specific number, I 


can't give you specific names, but I can give you the 
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basis of my opinion, and I can also tell you this, 
that the way the Board of Education operates is not 
for the policy making 30ard itself, to be intimately 
conversant with the specific numbers, names and 
5 details, It is our job, it is the job of the members 
6 of the Board, to understand what is happening and 

7 to understand the facts and the application or the 

8 nonapplication of Board policy. If your question can 
9 go to that, and if you want to ask me about that, I 
10 ean surely answer it. 

11 | THE COURT: Let us be in recess, please. 


12 We will return at 2:00 o'clock. 


14 (Thereupon, the court was in 


15 recess at 12:45 p.m.) 


18 2 @are the @e he eh & 
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1 | (PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 


2 2:10 P.M ) 


4/|ARNOLD Be GARDNER, called as a witness, on 
| g | behalf of the Plaintiffs, and having been previously (duly 


' ¢ | Sworn, resumed and testified further as follows: 


g |THE COURY: All right, Mr. Gregory, when you 
9 are ready. 
10 


"u CROSS EXAMINATION BY MR. GREGORY (Cont'd.): 


in 9 Mr. Gardner, to summarize the last part of those 

13 questicns, you alluded to four means by which you 
14 felt the white students in the East High School 

15 District, in the vicinity of 1972, were escaping 

16 from that district to otherwise white schools, is 
7 that correct? 

18 A. Yes. 

19 Q All right. But also in answer to those - - to my 
os - questions, you were unable to specify the number of 
21 white students that escaped from that particular 

22 district, as far as numbers are concerned, by those 
23 various means that you detailed? 
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I can compare the ostimated attendon:s of white 
pupils entering 9to Grade which the Board expected, 
dn 1972-73, and 1973-74, based upon the graduation 
from feeder cchools in the district, and compare 
that iene - ~ those figures with the actual enroll- 
ment and if you do that, the total differences are 
about one hundred and fifty per year down to a dozen 
or so, or less. 

That figure, as you said yesterday, cf approximately 
one hundred and fifty, those one hundred and fifty, 
those approximately one hundrad and fifty white 
students who graduated from those grammar schools 
that feed into the East High School District, could 
have escaped from the East High School District by 
means other ¢han the four you have enumerated, 


nane attending private schools, parochial schools, 
mos. ut of the district between graduation and 
time for enrollment in September, is that correct? 
Yes, that is correct. 

Ail right. Can you, at this particular time, even 
in approximate niwehers, tell vs how many of that 


approximately one hundred and jlifty that you esti- 
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mated would enroll in East High School, escaped by 


any one of those five or six different means? 


8 Well, I can't do it as I sit here today, no. That 

4 information is available in - - from a variety of 

5 reports that I think - - from which I think it can 

6 be assembled in good part. I don't have it today. 
719 Okay. Now, tracing back the history - - let's do 

8 that to a certain extent because I feel it is import- 
9 ant - - tracing back the history of cast High School, 
10 some of which you probably have gleaned from experi- 
1 


ences other than on the School Board, right, at one 


time East High School, probably in the middle 50's, 


was predominantly white, is that correct? 


A. At one point it was. I don't know when, chronologi- 
cally, but it was at some point. 

Q I am sure ae a resident of the City of Buffalo for a 
number of years, that you appreciate there have heen 
residential changes since that particular time, since 
the mid-50's, is that correct? 

A Yes, sir. 

Q All right. And is it not a fact that one of the 
areas affected by residential patterns to a great 


extent was the East High School District? 


CALLEN CTC Cth 
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Via The East High School District was affected. I don't 


2 know if it was affected to a greater or lesser 

3 extent than other parts of the City. 

4 Q@ I didn't ask you whether it was or wasn't, but the 

- fact is there has been a considerable influx of 

6 blacks into what was - - I am speaking specifically 
4 of the East High School District in terms of resi- 

8 dential patterns ~ - there has been a great influx 

9 since the mid-50's of black families? 

10 1A I am really not trying to quibble with you. i would 
il gay there has been an influx of black families. 

12 Whether the great influx has been since the mid-50's 
18 or whether it was years before the 50's and has 

14 continued at a slower rate since the mid-50's, I 

15 don't know. 

16 1g Would it be unfair to say that. the major cause - - 
17 would you agree or disagree - ~- that the major cause 
18 of the raciai imbalance that exists in East High 

19 today was brought about by a change in neighborhood 


20 patterns, residential patterns? 

21 |; In East Sigh School, yea, as the school is districted 
22 today. 

23 10 As the school is districted today? 
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A Yes, sir. 
2 Qa Do you know of any major redistricting of that 
3 particular district in recent years? 
ia Not to my knowledge. 
5 | MR. GRIFFIN: So that it is clear, there is 
6 in the stipulation, a change in the 
7 district, which I think we should be 
8 aware of, and that I will bring out 
$ on redirect examination. 
19 | THE COURT: All right, thank you. 
il 


12 | BY MR. GREGORY: 


13 1Q Now, it is also your testimony then, based on this 

14 last remark, that some of the policies of the Board 

15 you feel have contributed to the racial imbalance 

16 that exists today, is that correct? 

17 UA At East High School? 

18 1Q Yes. 

19 |A Yes, that is correct. 

20 a But to what extent you are not prepared to say in i 

21 | terms of numbers, right? 

22 iA Yes, that is correct, 

23 «10 Okay. Now, you listed as a third incident of what | 
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you felt was de jure segregation the vocational and 
technical admission policies? 


lA Yes, sir. 


Q All right. Would you elaborate on that a little 


further, please? 


A Yes, I will, and I had here yesterday from my file, 


a memorandum that was given to the Hoard, and Mr. 
Griffin took it yesterday, and I wonder if I could 


have it back, please? It would help me to answer 


your questions. 


MR. GRIPFIN: Yes. 


THE WITNESS: Yes, sir. I came to the con- 
Glusion sometime in 1971 that the 
policies of admissions to vocational 
and technical schools were being 
operated, to the Board's knowledge, 
in ea manner which was discrininatory 
against black applicants, and I -irew 
that in part based upon the material 
that is contained in the report that 
if have in front of me, to which I 
referred yesterday, which indicated, 


for example, that at Surgard, which 
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offers a course in mechanical skills, automotive 


- mechanics, a hundred forty-eight blacks applied - - 
' one second, I want to make sure I am reading this 
4 correctly - - one hundred forty-eight blacks applied 
5 and one hundred and forty-six were accepted, and if 
6 I could have the ethnic census, it would help me 
7 in answering your questions. 
8 ia Bthnic census, what? 
Sia There was an ethnic census Mr. Griffin had yesterday. 
10 | MR. GRIFFIN: Exhibit 6? 
11 | THE WITNESS: Yes, sir. 
12 | MR. GRIFFIN: That is the 1973-1974, Exhibit 
13 6. 
14 | THE WITNESS: Thank you. Speaking of the 
15 period 1971 - - well, the period 

| 16 1971, the situation I believe contin- 
17 ued appreciably thereafter, also, 
18 and considering, as I did, that at 
19 the time the black population in the 
20 schools was approximately close to 
21 forty, between thirty-five and forty 
22 in 1971, it is now forty-five black 
23 and Spanish, close to forty per cent 
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during this period, I found that at 
Burgard, almost all the black appli- 
cants were accepted at Burgard, 80 
that that school was thirty per cent- 
36.1 per cent black at about that 
point of tie. At Emerson, there 
were fifty-nine applicants and twenty 
four were accepted. At Fosdick and 
Emerson, it was forty-five per cent 
black at the time. At Fosdick-Masten 
School, that was ninety-five per cent 
black, there were one hundred and 
twenty-three applicants, ninety-three 
were accepted. At Hutch Tech School, 
it was sixteen per cent black, there 
were eighty-one applicants, and 
thirty-three were accepted. At 
McKinley School, at that point it was 
sixteen per cent black, there were 
one hundred and sixty applicants of 
whom thirty were accepted. Seneca, 
there was seventy applicants, forty- 


three accepted, and that school was 


EDNA J. PACZYNSK!. COURT REPORTER, 2237 STONY POINT ROAD. GRAND ISLAND, New YORK 


379 


A. B. Gardner, for Pitfs., Cross. 108 


19.2 per cent black. Now, the per- 


centage of black students accepted, 
which is also part of the exhibit tha 
ig I am referring to, the percentage of 
& blacks accepted in September of 1971, 
a aag the total accepted was 29.3 at 

7 Burgard; 16.1 at Emerson, 80.8 at 

8 Fosdick, 9.6 at Hutch Tech, 10.4 at 

9 McKinley and 12.2 at Seneca. Wow, 

10 I drew, what seemed to me, from dis- 
uh oussions we had at the Board and ny 
12 review of these statistics and dis- 
13 cussions with the staff, I drew a 

14 significant difference between the 

15 very high percentage of blacks 

16 accepted at Fosdick-Masten, for 

17 example, and at Burgard, to the 

18 situation at Hutch Tech, McKinley and 
19 Seneca, where the percentages were 

2 very low, and I pursued it dante 

21 with discussions of staff people, and 
22 talked about the way that the system 
23 of admissions operated, pazcly 
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academic grade records in the elemen- 
tary schools, and partly the admis- 
sion process, with the examination 
at Hutch Tech added in, and I satis- 
fied myself, and I believe that there 
was considerable investigation and 
atudy of this by other people at the 
game time who pursued it much more 
completely than I did, that the syste 
was not working #0 as to give a fair 
chance of admissions, especially into 
the three schools I have mentioned, 
for black students. I also discussed 
this with a considerable number of 
black students in several of our 
schools. I remember particularly at 


Clinton Junior High School - - 


18 

19 | BY MR. GREGORY: 

20 18 Let me stop you there. You go to the point where 
21 you say you discussed it with a considerable number 
22 of black students? 


Eight or ten. 
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All right. That is what you mean by a considerable -| - 
Yes, sir, eight or ten black students at Clinton 
Junior igh School, and I recall discussing it with ' 
perhaps a half dozen at Woodlawn one day, and I 
remember out at School 8 one «lay also I discussed it 
with, let's say, three or four. So that altogether, 
I must have discussed it with twenty-odd black 
students. I was interested in learning their plans 
for application for secondary schools, and in par- 
ticular, on the subject which you just asked me about 
Almost in every case, those students teld me that 
their plans were to go to East, or in one or two 
cases, I reeall Burgard being mentioned, Posdick as 
well, and when I questioned them about their reasons 


for not applying to some of the other vocational 


and technical schools, the answer I received was that 


there was not much point in their applying since the 
standard was harder for a black to be admitted to 
those schools than it was for a white student with 
the same record. 

Did you check this out? 

That is one of the things that led me to the discus- 


sion that I had with Mrs. Girard, who is in charge 
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of this project at the Board of Education. It led 


“ me to review these papers and led me to feel that I 
3 had a basis for making the statement that I did to 
4 Commissioner Nyquist in my letter. 

5 Q It led you to believe that you had reason to make 

6 an investigation of the charge these students made, 
7 and then, I take it, that you did conduct such an 

8 investigation - 

9 1A Along - - 

10 {9 - - to test the validity of their charges or their 
il statements, if they were nat charges? : 

iz jA An investigation along the lines that I had described 
13 to you. 

14 10 Your investigation consisted of reviewing a number 
15 of applications made by black students to these 

16 various vocational schools, is that correct, and re- 
17 viewing their success in being accepted into those 
18 schools, is that correct? 

19 |& It consisted of that in part, and it also consisted 
20 of discussions with central office staff. 

21 |Q Like who? 

22 |k Mrs. Girard, who was the supervisor in that depart- 


23 ment, and perhaps also - ~ I don't recall - ~ maybe 
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Mr. Schmidle who was in charge of vocational educa- 


tion and, also, on at least two occasions, with 

, principals from the vocational and technical schools 
‘ at one of our periodic conferences between the Board 
5 and principals. 

6 i @ And from these discussions that you made, you came 

7 to the conclusion that the balance, the composition, 
8 the racial composition of the students in the various 
9 vocational schools was the way it was because of 

10 Board policies relative to discriminatory tests for 
i black and white str:‘ents? 

Zia , sir, I didn't say that at all. what I said was 
13 that as a result of the investigation that I con- 

14 ducted, I satisfied myself that regardless of what 
15 the Board policy was - - the Board policy never was 
16 one ~- ~ the official policy - - was never one of 

17 preferential treatment for whitee or discrimination 
18 against blacks - - regardless of what the policy was, 
19 the system was, for some reason, operating as to 

20 make it more difficult for a black with a comparable 
21 record to be admitted to certain schools than for a 
22 white. 

23 
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That is it, what was there in this system that made 
this possible, that brought this about, this is 
what I am.interested in - - 


Well - - 


- - what did your investigation reveal? 


My conclusion, from the investigation that I conducted, 


was that in the cases where the interview was the 


, critical factor, the subjective standards that were 


applied by the interviewers varied in some occasions 


| according to the preconceived thinking of the inter- 


viewer with respect to the desired racial composition 


ef the entering class. IT also found on a number of 


occasions ~ - very difficult to justify, I would 


say impossible to justify - - inconsistencies between 


the academic recerds of students who were admitted 


and the academic records of some students not ad- 


mitted. I recall one case in which a black student 


with an academic standing in the high 80's or 90, 91, 


in that area, had been rejected for admission to a 


particular vocational or technical school, and a 


review of the admitting - - a sampling of the admit 


students, same school, same class, showed students 


with considerably lower academic standings having 
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been admitted. I remember questioning about that, 
and that case was reversed by the Board, if I recall 
it, because it could not be justified. 

Q Someone brought it to the attention of the Board? 

A Someone brought it to the attention of the Board, 
and I think what it apparently did. 


Q Someone brought it to the attention of the Board? 


> 


Yes. 


It was rectified? 


> © 


Yes, sir. 


C=) 


if I understand what you have said over the last 

couple of minutes, you said the Board had no discrim- 

inatory policies relative to admissions in vocational 
schools, right? 

A The stated policy of the Board surely was not 
discriminatory. 

a How about the policy, other than the stated policy, 
was there a policy about - - 

A I can't say the Board had a discriminatory policy. 
What I am saying to you is that, as with many policies, 
sonetimes the implementation varied from the intent. 

Q In effect, if there was discrimination practice, and 


I won't admit that, but if there was disc: imination 
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practiced, it was on the part of people within the 
schools themselves, personnel with‘n the schocls who 


were in charge of admissions, is that correct? 


If it please the Court, I weld 
just like to take a position relative 
to this type of questioning, in that 
the Board has seven members and all 
of its employees, and the implied 
suggestion in this line of question- 
ing is that actions on the part of 
the employees are not attributed to 
the defendant Board, which is con- 
trary to law, in my judgment. 

May I make a quick coment on 
that part, your ilonor? I appreciate 
that we are not in the principal 
agent situation or a tort situation, 
we are in a situation - - What I an 


saying is that some malintent on the 


part of an employee of the Board 
should not be considered malintent 
on the part of the Board, and I thi: 


that in the next two questions I wil 


8 


8 


BY MR. GREGORY: 


b= 


a 


THE COURT: 
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clear that aspect up. 


XI will listen to it and make a 


judgment. 


All right. That is what you really found to be a 
fact, right, there was no basic policy of discrimina- 
tion with respect to admission to vocational eetebis 
on the part of the Board. Now, did you or someone 
bring these practices to the attention of the Board 
proper? 

Yes, air. 

Is it not a fact that the Board upon - - 

May I - ~ I don't mean to interrupt - - May I finish 
my answer? 

All right. 

I paused, I want to be complete about it. The 
general problem in the case of Hutch Tech, the ad- 
mission policy was specifically brought to the atten- 
tion of the Board and received very great attention 
and discussion and finally, a solution. 

It was changed, wasn't it? 


It was changed. | 
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It was corrected? 

It was corrected, it was changed in a way that the 
Board requested, with much discussion. 

Did it meet with your approval tc change? 

Did it meet with my approval, personally, yes. 

In the case of the other schools, I do not recali 
that the general policy of admissions or dealing 
with the diacininatory pattern I have described came 
to the Board as such. I don't think the Board 

acted upon that. I think that was discussed on 

some occasions and attended to by the staff. I 
could be wrong, but I don’* recall the Soard dealing 
with admission policies, specifically at these other 
schools, although we may have discussed them, we 
surely did not act upon them, as such. 

All right. You have this report? 

Yes. The ethnic census, yes. 

In your opinion, which of the vocational schools, 
referring to just the vocational schools, are not 
integrated schools in the City today? 

What do you mean by integrated schools? We were 
talking about that earlier. 


Here we go again. My definition of an integrated 
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school and your definition of an integrated school 
are maybe two different things. That is exactly 
where I started this morning. Let me ask you which 
of those schools do you feel is not an integrated 
school, based on your attitudes and opinions toward 
what is an integrated school? 

Let me answer you this way, if I can. Itisa 
difficult question because I don't know what the 
term means in this context. I would say this to 
you, however, that in the case of NcKinley and 
Hutch Tech and Seneca, I find the discrepancy be- 
tween the percentage of black pupils at those 
schools and the percentage of black pupils in the 
overali district difficult to justify. 

You said McKinley? 

McKinley, Hutch Tech and Seneca, based upon the 


reports before me. 


Okay. Based on that report, based on those figures -/|- 


Yes, eir. 

~ - in your opinion, those are not integrated high 
schools? 

I don't know what that means. 


What does it mean to you, teil me what Lf weane te 
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Mr. Gregory, he gave an answer, 


yes. He said under the circumstances 


he cannot. I think, frankly, although 
we will listen to expert opinion, 
and Mr. Gardner has been with us a 
long time, eventuaily,on the overall, 
it is something that the Court has 
to decide. 

MR. GREGORY: Right. I thought his attitude 
toward the thing, based on his entire 
testimony, would reflect what his 
thought on his entire testimony is. 


I won't pursue it any further. 


BY MR. GREGORY: 

Q How, let me ask you this. You cited Hutch Tech, 
McKinley and Seneca, what is the percentage of 
black students at Hutch Tech, so that it is in the 
record, as of October 19737 

A 18.7 per cent, according to the report I have here. 

ay And back in 1966, the percentage of blacks at 


Hutch Tech was what? 
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10.2. 
A quick mathematical computation says it has increase 
8.5 per cent over those years? 
I don't know what the percentage is, but it is nothin 
like the percentage that the blacks have increased 
out of the total Buffalo student population. 
That is not the question I asked. 


About eighty per cent increase. 


All right. 


Now, McKinley's percentage is 18.4, 
right, presently, as of October, 1973? 
Yes, sir. 
And as of January, 1966, it was 13.8? 
Yes, sir. 
That is also a marked increase, is it not? 
In relative percentage, yes. 
Ané with respect to Seneca, Seneca, as of October, 
1973, was 19.6 per cent black, right? 
Yes, sir. 
And as of January, 1966, it was 8.1 per cent? 
A Yes, sir. 

Q That again shows a considerable increase, as a matter 

of fact, 11.5 per cent? 


r —_- vo) bt 
& It shows ae than that. Actually, it shows better 
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than one hundred per cent, it shows about one hundred 
and fifty per cent. 
THE COURT: He is talking about the differ- 
ence. 
THE WITNESS: The difference, I'm sorry. 


I was comparing what the percentage 


of blacks had increased. Of course, 
you are right, I am sorry, 11.5 per 


cent of the whole. 


11 | BY MR. GREGORY: 


12 19 You are familiar with the location of all of these 
13 schools? 

Meu:A Yes. 

16 | Q All right. Now, is it not a fact - - Strike that. 
16 You are also familiar with what basically constitutes 
17 the core area of the City of Buffalo, are you not? 
1 | A Yes, sir, I think I am. 

19 | 9 Okay. Of all of those six vocational schools, 

20 eliminating the Boys Vocational, which of those 

21 six schools is furthest from the core area? 

22 1. I suppose McKinley may be. Let's see ~ - Yes, I 


guess McKinley is. 
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And the other schools, Burgard, Emerson, Fosdick, 
Seneca and Hutch Tech are in more close proximity 
to the core area, is that correct? 


Yes, sir. 


All right. Which of those schools would you say 


has the highest standards for admission? 

Well, I suppose you would have to say - - I wouldn't 
say it is the highest standard - - you would have 

to say the one school thatimposes a standard the 
ethers don't is Hutch Tech. 

All right. Is it also not a fact that the school 


district for vocational schools is the Buffalo City 


13 School district? 

14 | Yes, it is. 

15 |Q Anybody residing within that school district is ! 
16 entitled to enrell at any one of those schools? 

17.=«(| & Entitled to apply for enroliment. 

1g | That is the same as the academic school? 

19 |» Cross districts, and people travel by bus to attend 
20 them. 

23 | Isn't it a fact that, although it is not labeled 

22 there, the school noted as Fosdick is, in fact, reall 
23 a girls vocational school? 
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lia Yes, it is completely girls. 
21Q Is it fair to say it is located smack in the center 
3 ef the core iver? 
4ia 7 It is in the inner-city. I don't know how you would 
5 define core area, but it is the center city, and 
6 whether it is core or center city, maybe those mean 
7 the sane. 
g | THE COURT: I think when we look at the 
9 map, it appears that the schools with 
10 red circles, indicating on the map 
ll schools with over fifty per cent 
12 black students, that sort of would 
13 be in the center of all those schools 
14 THE WITNESS: Yes, your Honor, except there 
15 are black schools, for example, 82 
16 and 85, over in the Kensington area. 
17 All that I meant was that I'm incline 
18 to think of the core area as the 
19 downtown section, the William Street, 
20 Michigan, Oak, that area, and the 
21 area Fosdick to be inner-city, not 
22 core, it may be a distinction without 
23 a difference. 
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Q You think in the immediate surrounding area of 


Fosdick Masten there are white families? 


A Not very many. 


THE COURT: 


THE WITNESS: 


Surely rot many. 

Mr. Gardner, I wonder for my 
information, and maybe this is in 
the stipulation, this is just sort 
of for information purposes, the 
vocational schools, I suppose some 
of the courses given are similar and 
gome are not. Can you explain what 
the differences are between Hutch 
Tech and McKinley and Emerson and 
Burgard and Seneca? 

Yes, sir. For example, 
McKinley is really pretty much of a 
comprehensive high school. They 
offer academic as well as vocational 
subjects. Their unique aspect is 
graphic arts at McKinley. Hutch 
Tech is a technical school with | 


scientific subjects, advanced science 


mathematics are offered there. 
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Fosdick Masten offers cosmetology 
and health sciences. surgard offers 
automotive and airplane mechanics. 
Let's see, Kensington, among other 
things, offers food training. Have 


I covered them all? 


THE COURT: What about Emerson? 
THE WITNESS: Emerson offers plumbing, 
carpentry, things of that nature. 


They all offer some things in common, 


BY MR. GREGORY: 
They all offer academic subjects? 
Yes, in different measure. 
English, et cetera? 
Yes. Some of these are mandated by the State, sure. 


The basic differences between the schools lie in 


the vocational courses they teach? 


A Yes, sir. 

THE COURT: If a young pupil is interested 
in automotive mechanics, it doesn't 
matter where he lives in the City, 


he may apply to Burgard? 
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1 | THE WITNESS: Yes, Sir. 
2 | THE COURT: And if he has a special interest 
3 in scientific things, maybe the 
4 computer or related things, mathe- 
5 matics und so forth, any pupil, no 
6 matter where he lives may apply to 
7 Hutch? 
8 | TUE WITNESS: Yes, sir. 
9 | THE COURT: The same would be true with the 
10 other ones? 
11 | THE WITNESS: Yes, sir. 
12 
ig | BY MR. GREGORY: 
14 |Q I was at the point where we were talking about 
15 Fosdick Maste., which you readily see has a black 
16 enrollment of 97.8 as of October, 1973? 
17 | Yes, sir. 
18 | 2 I think that you said that there were virtually no 
19 white applicants? 
29 | Yes, that is correct. 
21 | What, if any, steps could the Board take, without 
22 completely distorting the vocational school policy; 
23 in other words, anybody can apply as long as they 
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live within the school district, what steps could 


, they take to integrate Fosdick Masten if no whites 

. applied? 

, A. Posdick Masten has been a step-child, because for the 
last four years, until 1974-75, the Board was under 

. orders to vacate that school and to move out, because 
7 it was going to be used for an Urban Renewal project, 
8 and we have done very little, and the students of 

9 that school have suffered because of it. The plan 

10 was that those students would be reassigned to the 

il Eastside High School which was going to be constructe 
12 and we would offer courses in cosmetology and in 

13 health science at the Eastside High School, where 

i4 those students would have an opportunity to take 

15 general subjects, academic subjects, since that was 
16 going to be a comprehensive high school. In the same 
17 budget message as that which the Mayor abandoned 

18 the Eastside High Schocl, he informed us for the 

19 first time that the School Board should plan to con- 
20 tinue indefinitely Posdick Masten High School, al- 

21 though for some years, the Department of Urban 

22 Renewal in the City has been after us to get ont of 
23 it. 
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All right. in answer to my question put maybe Li @ 
different way - - 

As a result, that will continue to be, unless some- 
thing is done, ail black. 

As a result, there is no way you can force white 
people into that school? 

No. We can close that school and move those students 
to other schools and offer the courses elsewhere, if 
we can find the facility to do it, as we did until 
the Eastside High School was abandoned. 

Now - - : 

That is, - - if I can say this - - that is the sort 
of thing that is behind my statement that even regard 
less of the intent in abandoning the Eastside High 
School, the effect of giving up Eastside High School 
is to prolong the situation of segregation at Fosdick 
Masten and to make more difficult the achievement 

of an infreased degree of integration of the high 
school students in the City of Buffalo. 

Okay. Now, the fourth act that you alluded to as an 
act of de jure segregation was the failure of the 
Common Council to provide money to implement the 


Middle School Program, is that right? 


400 
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“" A Yes, sir. 


2 Qa All vight. Since this particular plan came into 
3 existence, how many middle schools have been built 
4 in the City? 
5 TA One. 
6 | Q And that was what? 
ce) ee West Hertel. 
8 1 Q West Hertel. Are there any other middle schools in 
9 existence in the City? 
1O 1A Yes, we have the Pillmore Middle School, which was 
1 formerly a junior high school. 
12 /Q How many did the plan encompass? 
13 | A Originally, twelve. 
14 /Q Was that modified? 

: 15 | & It ‘was later modified - - no, it was ner modified, 

| . 16 there was a proposal te modify it to six in the 

: 17 1970 report of the Center of Urban Education, but 

; 18 that was never adopted by the Board. 
19 |@ So that the 4-4-4 Plan, it is fair to say, intended 
20 | the twelve middle schools be built in order to 
21 implement this plan? 

22 |x Yes, sir. 
23 | 4 Okay. 


4 ah 
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. THE COURT: Excuse me, Mr. Gregory. iest 
Hertel 4s a middle school and also 
' Fillmore is a middle school. Now, 
4 ao they operate under the 4-4-4 
5 System? 
6 | THE WITNESS: Yes, they do. 
7 | THE COURT: When students, I suppose, in the 
8 area, in the school district contigu- 
9 ' ous to West Hertel, after they have 
10 finished their fourth year, then they 
li go to the West Hertel School for 
12 four years? 
13 | THE WITNESS: That is correct, and some 
14 students who were not in the immedi- 
15 ately contisuous feeding pattern, 
16 some students may come by bus from 
17 other districts. The theory really 
18 was that if there was objection to 
19 busing kids from one district to 
20 another, and thereby not letting them 
21 go to their neighborhood schools, 
22 the theory was that nobody would have 


a neighborhood 5 through 8 Grade, 
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everybody would have to move to an 


. intermediate school. 

THE COURT: You may not have to move as far, 
‘ but you would have to move somewhere? 
5 | THE WITNESS: That is right. Nobody could 

6 say that my child should be going 

7 from 5 to @ at a nearby school becaus 
8 nobody was going from 5 to 8 that way 
9 


10 | BY MR. GREGORY: 


ll |g Let's dwell on the West iiertel School. I think 

12 during the course of your direct examination, you 

13 alluded to the fact that there was an uproar that 

14 was racially motivated with respect to funding the 

15 West Hertel School, is that correct? 

16 1A I don't recall if I specifically said that, but - - 
7 14 Do you feel that is a fact? 

1 vA Basically, yes, that is a fact. I probably said that 


I just don't recall it. 

Ien’t it fair to say not that the Council refused 

to fund the school, but that at one particular point 
in the progressive steps of financing that particular 


school, that the Council was reluctant to finance 
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’ A Well, the reluctance demonstrated itself for quite 
. a while with the Council's failure tc authorize the 
’ bonds to pay the tradesmen. I would say more than 
‘ @ reluctance, it wae a refusal later corrected. 
5 Q But ultimately, it was funded? 
is Yes, sir, but ultimately it was funded. 
7 6 All right. You have listed that as one of the acts 
8 that you feel the City defendants committed that 
9 amounted to de jure segregation, right? 
10 | I con't recall. I would have to look at my letter. 
11 I referred to the Middle School Progran. 
1219 West Hertel is a middle school, isn't it? 
13 | A But I am not singling West Hertel and the financing 
14 problem out as the sole aspect of it. In my opinion 
15 it is one part of the overall failure of the City. 
16 | @ So that the record will reflect that and the Judge 
17 is aware of it, let's dwell on that a bit. When 
18 West Hertel was first proposed by the School Board, 
19 were you a member of the School Board? 
20 | A No, sir, I was not. 
21 |Q Based on your time on the School Soard, did you, in 
22 fact, become familiar with the facts relative to 
23 the West Hertel Middle School from its inception? 
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I learned, yea, I did. 

All right. Now, before I go any further in that 
line, do you know what the ultimate cost of the 
construction of that school was, in rough terms? 
Three million, something in that neighborhood, per- 
haps a Lit more. About three million, I think. 
Now, when West '!lertel Middle School was first pro- 
posed by the Board to the Common Council, you were 
not on the Board at the time? 

That is correct. 

And, of course, you have said clearly, you stated 
the law correctly, that the Board proposes and the 
Council eitherapproves or disapproves and acquires 
sites for schools? 

Yes. 

‘hat site was proposed to the Common Council, was it 
not? 

Yes, sir. 

And the Cormon Council did, in fact, acquire the 
site? 

Yes, sir. 

All right. Do you know whether or not the Council 


approved bond monies for the construction of that 
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school at that tine? 

No, I con't know. 

Did yvu come to find out, as a member of the Board, 
because of a later controversy that arose? 

I came to find out that the Council had approved the 
bond monies to construct the school at that point, 
yes. 

When the so-called furor about West Hertel arose, 
you were a Board member? 

No, sir. 

How long ago was it that that arose? 

The school opened - - If I can remember, the school 
opened in ‘69, late in the year - - no, it probably 
would have opened September, '69, and the furor was 
over before I went on the Board, I went on the Board 
in May, ‘69. 

In any event, is it not a fact then that when the 
Board of Education proposed the site of the West 
Hertel Middle School to the Common Council, they 
requested this site for the purpose of constructing 
a junior high school? 

Yes, sir, that was the original purpose. 


Right. Is it not a fact that the avowed and stated 
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purpose and the stated need for that particular 


2 school when it was first proposed to the Council 

3 wad to alleviate the overcrowded conditions at 

4 Riverside igh School? 

5 | A Yes, sir. 

6 0 All right. At that particular point, any terms of 

” race or anything else never entered the picture, did 
8 it, to the best of your Knowledge? 

9 A Not to the best of my knowledge, no. 

10 Q It was for the avowed purpose of relieving the over- 
1l crowded conditions at Riverside? As a matter of 

12 fact, the funding of a school, as a practical matter, 
13 proceeds at different stages, is that correct? 

wu | * Yes, sir. 

15 Q In other words, the Council] does not appropriate 

16 the funds in one lump sum right at the beginning, 

"7 it is spread over the course of the construction 

18 term, right? 

19 A Generally speaking, yes. 

os | Q This is the standard practice, is it not? 

21 A It is becoming less so now because of some rulings, 
22 but it was at that period, certainly. 

os Q Isn't it a fact that the first bond resolution 
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authorized by the Common Council relative to the 
construction of the West Hertel Middle School, and 
this, as a matter of law, must be stated on the 
bend resolution, the purpose for which the bond is 


issued, is that correct, was for a junior high school 


A I had been so advised. I don't know that of my own 
knowledge, but I am advised that is correct. 

Q All right. Now, when the so-called furor over the 
West Hertel Middle School arose, how much money was 
needed to - - Excuse me just a moment. 

THE COURT: Do you want the stipulation? 

MR. GREGORY: Will you excuse me for just a 

moment, please? 

BY MR. GREGORY: 

Q All right. The last question I think I asked you 
was relative to che stated purpose on the bond 
«<esolution for funding that school was in fact for 
a junior high school, is that correct? 

A As I said to you, I don't know that of my own 
knowledge, but I have been so advised. 

Q Now, the aspect of the West Hertel Middle School 


that the Council reluctantly funded was a remaining 
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$900,000 bond resolution, isn't that correct? 

I don't know the exact dollars. 

All right. Would you quarrel with my statement? 

No, I accept your statement. 

It ig in the stipulation. 

I just don't know. I know it was the last year of 
the - - I assume about a third, probably, would have 
been right. 

So that in effect, what happened is that in mid- 
stream without any consultation with the Council, 
the Board of Education changed the stated purpose of 
that school from a junior high school to a middle 
school, is that correct? 

Well, I don't know that that is correct. I don't 
know, no. I don't know that it was done without 
consultation with the Council. I don't know if it 
was done in mid-stream or earlier than that or later 
than that. It happened sometime, it became a middle 
school. 

At some time between the original inception and the 
original bond authorization? 

when was the first bond authorization? 


I don't know. 


LL LL 
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1A That would help me to answer your questior, I would 
2 relate it to the Middle School Program. 
$19 I really don't know. In any event, the purpose for 
4 the school, and the stated purpose for the school 
5 was changed, was it not? 
6 | & I was - - I don't know that of my own knowledge, but 
q I have been advised of that. 
g | And you have indicated, at least to me, in cross 
9 examination, that the reason the Council refused to 
10 authorize the remaining $900,000 to complete the 
i construction of the school was because of racial 
12 considerations, isn't thatthe tenor of your testimony 
13 relative to this situation? 
14 A The Council - - what I indicated to you was that the 
15 Council was put under considerable pressure from 
16 members of the community because of racial considera- 
7 tions, and the integrated nature of the building, 
18 and that in my opinion the action of the Council in 
19 deferring and delaying the funding of the balance of 
20 the project related to those considerations. 
si Q In any event, as it turned out, the Council didn't 
22 succumb to those racial pressures you are talking about? 
s A Finally, they provided the money to finance the 
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building, yes, S1:. 

Wasn't the conversion of West ‘iertel Middle School 
from the stated purpose of the junior high school 
with no contemplated integration at all to a middle 
school with contemplated integration, was that an 
act, an avowed and stated act of the Joard to imple- 
ment the integration program in the City of Buffalo, 
in your opinion? 

Pirst of all, I don't know that the junior high 
school was not going to have any integration anc, 
secondly, I just - - I couldn't answer - - I don't 
understand your question, maybe it ought to be read 
back. 

Let me state it again. You have agreed with me that 
in its original inception the West iertel Middle 
School, as we know it today, was going to be con- 
structed for the stated purpose of serving as a 
junior high school in the Riverside area, right? 
Yes, sir. 

All right. Sometime after that, the Common Council 
acquired the site, as requested by the 2oard of 
Education, and as requested by the Soard of Education 


authorizéd the issuance of bonds, which stated that 
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this bond was issued to finance the construction of 


2 the West Hertel Junior High School, okay, do you 

3 agree with that? 

se I have answered that one a variety of tines before. 
5 I don't know of my own knowledge, but I am advised 

6 it is the fact. 

rs Sonetime after those acts that I have just referred 
8 to, the Board of ‘ducation changed the stated purpose 
9 junior high school to service the Riverside area, to 
10 a middle school, as you have described, for the 

ll purposes of implementing educational programs? 

12 |A Well, the middle sciool - ~ I think the reports that 
13 I looked at this mornins, there were in evidence on 
14 the middle school program - - the middle school is 
15 not purely - - it is not solely related co integra- 
16 tion, It is related also to what the educators tell 
17 us is improved educational practice, gives children 
18 a better education, even if there were no racial 

19 considerations. 

20 |Q But this is one of the steps you told us - ~- 

1k But there is no doubt the West Hertel Middle School, 
22 in addition to all the middle schools, as planned, 
23 had, as a principal purpose, the achievement of 
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Yaciai iucegraticn in the school. = don't want to 
leave it that that was the only purpose. 

Q I didn't say it was the only purpose, it was an 
avowed purpose? 

A It was certainly an avowed purpose, yes. 

0 And certainly an avowed act of the S3oard of Education 
to implement desegregation or integration, right? 

A Yes, sir. 

Q ow, if, in fact, the purpose was changed frana 
junior high school that was going to service the 
already crowded Riverside area to a Middle School 
Program, wherein a goodly number of blacks were going 
to be bused into the area and go to school there, 
just on the displacement theory, don't you then con- 
clude that some students from the Riverside area 
were going to be denied admission to the middle 
school? 


A I don't believe that is correct. I believe the 


school is large enough to accommodate the students 
from the feeder schools, as well as the sti-dents 
from the integration program. 

Q Well, Riverside High School is ten to twelve, nine to 


twelve, is that right? 
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Nine to twelve, yes, sir. 


Junior high school is what? 


It is seven, eight, nine. 


Seven, eight, nine? 


Yes, sir. 


All right. The middle school is what? 


Five through eight. 


Some of those classes don't coincide, do they? 
There ave different years, of course. 

So that when it was converted into a middle school, 
it cov.dn't serve, because of the fifth and sixth 
grades, it couldn't serve in the same capacity that 
it would have served the Riverside area or to help 
to alleviate the overcrowded conditions in the 
Riverside High School which is nine through twelve, 
to the game extent that it would have if it had 
been left a junior high school, right? 

That is correct. 

Isn't it a fact that many of the people that pro- 
tested the switch of the school from a junior high 


school to a middle school stated as their avowed 


purpose for protesting the switch that very reason? 


That was the avowed basis of objection of many people 


oh hoe 


ont 


THE 
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yes. 


All right. It is your opinion that these objections 

are not meritorious, they were not made in good 

faith, is that right? 

No, sir, I didn’t say that at all. 
GRIFFIN: Just a minute. I would lika to 
interpose an objectirc.:.. There has 
been extensive testimony on the 
motivation. I recall the Court's 
attention to that portion of the 
Stipulation 122C on Page 39, wherein 
the defendant in this case, Superin- 
tendent Manch, has declared the issue 
is integration, just «xs it was on the 


portable classrooms. 


COURT: 122? 

GRIFPIN: Page 39. 

COURT : We are talking about the middle 
school. 

GRIFFIN: We are talkine about “est Nertel 
and the Council's refusal to further 
fund, 

SCHWARTZ: There was no agreement as to 
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Paragraph B. 


MR. GRIFFIN: I just think that at this point 


in this questioning, the part of the 
record ought to be focused on because 


of the nature of the evidence. 


THE COURT: All right. 
MR. GREGORY: I éen't understand the objection 
THE COURT: Well, I think it is so we can ge 


the whole business in contact. But 
I will overrule it. If it is an 
objection, I will overrule it and 


listen to the testimony. 


THE WITNESS: If I recall your last question 


correctly, you were asking me to 
disregard that as a legitimate or 

a sincere basis for objection to the 
school. I said no, I never said that 
That is a sincere basis for some 
objections, but it has nothing what- 
soever to do with the basic issue - - 
We started out with my letter - - 
which was the Council's failure to 


implement. the 4-4-4, the Middle 
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School Program, which I did not re~ 


late to West ilertel per Se. 


BY MR. GREGORY: 

Q. All right. Now, to get on with the financing or the 
failure of the Council to finance any other middle 
schools, with the exception of the West Hertel 
Middle School, you had said early in your testimony 
that the sole function that the Common Council 
plays with respect to the construction of schools is 
to acquire the sites and supply the money after the « 
Board has proposed the site and requested the money, 
is that correct, that is the Council's sole function, 
right? 

A Yes. Well, that function gets them involved with 


a lot of collateral things, like discussing the 


site. They don't merely approve it because we sub- 


mit it, but yes, you are correct. 


THE COURT: Mr. Gregory, I think it's im- 


portant that you bring out the whole 


record, but it is also important 


that you keep in mind that you and 


the other defendants have entered 
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into certain stipulations, and the 
Court certainly is going to consider 
the questioning of all of the wit- 
nesses, and consider all of the 
documents, and the Courc is going to 
consider all of the evidence, you 
know, in making any judgment. 

I am aware of that. I think I 
do have the stipulations pretty well 
in mind. If there is something the 
Court is specifically referring to, 
maybe I can help to clear it up. I 
don't know, I don't know what it is 
you are referring to. If there is 
anything specific in the stipulation 
that I am disregarding, then I will 
be happy to address myself to it. 


That is fine. 


ce Now, we were at the point then where we were talking 


about your allegations that the Council committed an 


act of de jure segregation by failing *o supply the 
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money to build additional middie schools, right? 


A Well, could I see my letter to Commissioner Nyquist? 
If I could refer to it -- 
Q I will be happy to show it to you. 


THE COURT: As I understand your attitude 


6 about de facte and de jure, ‘ir. 

7 Gardner, as < vecall, you hesitated 

8 to use those terms vefore because 

9 many times i”, would be bound up with 
10 the facts and circumstances of a 

11 particular case. Simply because Mr. 
12 Gregory states *he question in terms 
13 of de jure or de facto, if you do not 
14 want to answer the question that way, 
15 you are net obliged to, you may ex- 
16 plain it in your own words. 

17. | THE. WITNESS: Thank «-9u. I wanted to iock at 
18 the letter for that purpose, really. 
19 

29 | BY MR. GREGORY : 

21 |Q Well, I am referring te Plaintiffs’ Exhibit 107, 

22 which ia an excerpt of cne minutes from a Board 

23 meeting of March 22, 1972, and this was gone over 


een 
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all by Mr. Griffin in the direct examination of the 

: witness, and I am referring to Page 44 of the misutes 

3 My. Gardner is addressing the Board preliminary tc 

4 a vote on a particular subject. Do you recall tt.it 

5 meeting, March 22, 19727 

6 iA Yes, sir, I do. 

7 1a Do you remember testifying at great length yesterday 

8 about this meeting, is that right? 

1A Yes, sir. 

10 |Q All right. Mr. Gardner says in here, "Tt has been 
11 a@ common assumption - - it is crossed ovt at the 

12 end - ~- that Buffalo, as with most northern cities, 
13 offers an illustration of de facto segregation. I'm 
14 not sure I agree with that. I think that we, for 

15 | many years tolerated by indifference - - some other 
16 word - ~ by custom what the Courts, I think, someday 
17 will treat as de jure segregation." Now, you said 
18 that, right? 

19 |A Yes, sir, I said that. 

20 1Q All right. You did mean, as you pointed out yester- 
21 day. that what you go on to speak about there are, 
22 in fact, acts of de jure segregation, as you unde.;- 
23 stand it, is that correct? 
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Lia Mr. Gregory, let me answer you in this fashion. I am 


2 trving to remember today that I am a witness in this 


3 chair and that I am not a lawyer in the role which 

4 i am filling. I believe what I said at the time is 
5 a view of the legal status of the acts in question. 
6 Since that time, I am not so sure tha: the law hasn't 
7 moved much farther than I then viewed it as being, 

8 and that some of the distinctions, which I found then 
9 between de facto and de jure, are no longer to be 

10 drawn. I'm net sure that ~eally - - what I would 

11 prefer to say is actionable commission or omission 
12 and leave it to you and the other counsel and to 

13 the Court *o characterize things. I don't think 

14 that is my role here. 

15 |2 well, I am not going to quarrel with your statement. 
16 That is what you are saying now, fine, I will accept 
17 it and refrain from using that expression with re- 
18 spect to your remarks then. But getting back to 

19 where we were with respect to the Council's failure, 
20 however anybody wants to defire it, their failure 

21 to supply money to implement the middle school pro- 
22 gram, right? 

23 | & Yes, sir. 
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. Q You did allege for whatever - - however you might 
2 want to define it, you did define it as a: ast of 
3 the Council that in some way created, maintained 
4 Or perpetuated a segregated school system, be it 
5 de facto or de jure, right? 
6A Yes. 
7 1Q So we agree that the only function of the Council 
8 in this respect is to acquire the site as proposed 
9 by the School Board? 
10 JA Yes, sir. 
11 | Q After due deliberation and consideration of the site? 
12 | A Yes, six. 
13 |Q Pad to supply the money for the construction through 
14 its capital expenditure program and your capital 
15 improvement programs, right? 
16 |A Yes, sir, but not necessarily in that order. Yes. 
17 |Q You've got to acquire the site first before you build 
18 |A No - ~ You have to acquire the site before you 
19 build, but you don't have to have the site designated 
20 before you approve the bond money for the purpose. 
21 |Q All right. But, in any event, you have alleged that 
22 the Council failed to do anything, other than the 
23 middle school. What other sites did the Board, while | 
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you were a Board member, propose to the Council that 
they acquire for purposes of the middle school? 
Other than West Hertel, you mean? 

Yes. 

The only one that was specifically proposed for 
acquisition by the Council, by the City, was 4 site 
on Busti Avenue near present School l. 

The only one? 

That is correct. 

When was that proposed? 

Late 1973, I would say. 

Late 1973, and the Council has taken no action 

with respect to acquiring that site or provid: 3 the 
funds for that particular school? 

That is correct. 

That is not even a year ago? 

That is correct. In addition to that specific 

site, over the years, over all these years, in each 


year the Board requested funds for the construction 


of middle schools. The Board, in our capital budget 
request to the City, for example, there was a proposa 
in the 1972-73 capital budget, which is the only 


one I have here, for a middle school in South Buffalo 
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and there was money requesteu Lor 4i-. 

Q To do what? 

A To build a middle school in South Buffalo. The 
Board had become convinced before I joined the 
Board that it was not a productive use of the 
Board's staff time and funds to seek out specific 
locations for middle schools and to spend Middle 
School Planning money until we had better reason to 
believe that the Council would in fact, provide the 
construction funds - - 

Q So = - 

A - - because the Board was operating under the 
unanimous belief that such funds were not avai ahile 
in view of the racial consequences of middle schools. 

Q There you co agcin, there you go again. You don't 
ask for the money, you don't ask them to acquire any 
site, and you come up with the conclusion that it 
doesn't make any sense to do it because they are not 
going to do it because they don't want anything 
connectad with integration. I really and truly 
resent that kind of conclusion, Mr. Gardner. 

THE COURT: Mr. Gregory - - 

THE WITNESS: I didn't accuse you of anything, 


Mr. Gregory. 
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THE COURT: Look, our job now is to ask 


questions. I will listen to your 


arguments later. I will give you as 


much time as you want to make argumenrs. 
Mr. Gardner has stated his conclusion 
He said it was the unanimous belief 


of all of the members. There is a 


lot of questions you can ask him abou 
how he arrived at it, if you desire. 
Let us take a break for ten minutes, 


and then we will return. 


(Thereupon, the court was in 


recess at 3:15 p.m.) 


eeereeeekeet & th t 


(PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 


3:36 P.M.) 


ARNOLD B. GARDNER, called as a witness on 


behalf of the Plaintiffs, having been previously duly sworn, 


EDNA J. PACZYNSKI. COURT REPORTER. 2237 STONY POINT ROAD, GRAND ISLAND, NEW YORK 


\ 
i 
5 
¢ 
: 


425 


185 
A. B. Gardner, for Plitfs., Cross. 


resumed and testified further as follows: 


THE COURT: All right, Mr. Gregory. 
BY MR. GREGORY: 
Q We were at the point where you were stating that 


looking at the capital expenditure program for the 
Beard of Education, and how they had requested money 
foxy the middle schools, is that right? 

Yes, sir. 

But again, specifically, the questicn I asked you 

is that aside from what you have testified to rela- 
tive to a middle school in the Busti Avenue region 
of Buffalo, the lower west site, the waterfront 
area, let me ask you, Gid you say that the 3oard did 
submit this as a proposed cite to the Council for 
acquisition? 

Yes, sir. 

All right. That was late in the year 1973, right? 
Yes, sir. 

So that at least no more than a year has gone by 
since that was formally proposed to the Council for 


acquisition, right? 
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Yes, sir. 

All right. Aside from that site, has there been any 
other formal proposals by the 3oard to the Couneil 

to acquire sites for middle schools? 

None, to my knowledge. 

Well, then could you explain to me then, your remark 
that the Council as failed to provide funds for the 
acquisition and construction of middle schools, and 
in explaining that, I want you to take into considera 
tion that the West Hertel Middle School was ultimatel 
funded and completed, an also that the other only 
proposed site was the one that you referred to in tie 
lower west side area, in the region of Busti Avenue, 
less than a year has gone by since that was proposed 
to the Council, in what other instances did the 
Council fail te acquire and construct middle schools 
proposed by the soard? 

Well, you asked me two questions. I really don ‘t 
want to quibble. The question you asked me was on 
what did I base my statement. 

No, I didn't ask you that, I asked for examples. 

I don't understand what you are asking me. 


I will ask the question again. You commented in your 
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remarks in the Board meeting and also in substance in 


a letter to the Commissioner, citing as an act of 
. segregation b: the Council of the City of Buffalo 
4 their failure to supply money for the construction 
5 of middle schools, which had, as one of their avowed 
6 purposes the implementation of an integration program 
7 is thata correct statement? 
8 ila Yes, sir. 
o 16 Al? right. Now, West Hertel is a middle school that 
10 is now in existence, is that correct? 
a 1. Yes, sir. 
12 14 And except for some clamor, some furor over the 
13 authorization of a $900,000 bond issue that was 
14 necessary to complete the construction of this 
15 schceol, the Council did, ‘a fact, acquire and finish 
16 the construction to completion of that particular 
17 middle school, cid they not? 
18 | A Yes, sir. 
19 | THE COURT: Excuse me. It seems to me that 
20 this is the point I was making before 
21 You say, “except for." Now, your 
22 stipulation - - I think we have to 
23 take this step by # ap - - your 
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stipulation talks about the middle 
school, talks about the West Hertel 
Middle School, and .. any lawsuit, 
ef course, you are entitled to ask 
a question, you are entitled to ask 
the witness to take certain things 


into account. But here, I think the 


case is so complicated that when you 


9 ask a question like that, you have 

10 already made a stipulation of fact 

il that you must call the witness's 

12 attention to the other informaticn 

13 which is set forth, and, that is, 

14 that in 121, the Board decided to mak 
15 West Hertel School into an integrated 
16 | middle school in the Riverside area. 
17 | It then woes on, 121(b): "Community 
18 | opposition in the Riverside area was 
19 high." 122(a) talks about the event; 
20 of July 25, 1968, the West Hertel 

2 | Schos* was approximately h2zlf to 


three quarters completzd. In other 
words, you know, you are entitled to 


ask Mr. Gardner what other information, 


oem snamen eae * memmamencnen 
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1 what other impact, what other think- 
2 ing went into the construction of 
3 | the West Hertel School or any other 
4 school. But I don't think you can, 
5 keeping in mind all the background, 
6 ' you can't say, ‘except for some 
7 clamor' and then refer to distances 
8 and travel, and so fortn. Go ahead, 
9 next question. 
16 
rl BY MR. GREGORY: 
2 Q In any event, that school wes built, right? 
13 Re Yes. 
14 Q It was completed? 
1s | * Yes, sir, it was. 
16 Q You testified that the Board formally proposed to 
"W the Common Council that they acquire and supply 
18 funds, acquire the site and proceed to supply funds 
18 for the construction of another middle school some- 
20 where in the lower west side, is that correct? 
ue A Yes, sir. 

Q And we have agreed that nothing to this date has 
25 been done, right? 


A That's correct. 


USE  cacecreaeneaemaneoneectamenepnncntee tT CLT LE LCCC CC OCI. 
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If my recollection is correct with respect to the 

. dates, your letter and your statement, with reference 
to these acts or the Council or the failure of the 
Council to act, preceded the proposal with respect 

to this middle school on the west side, right? 


A The specific proposal, yes. 


Qo Well, you are not insinuating that the Common Council 
can act before you propose a site, are your? 


A No, I wasn't insinuating anything. I was saying - - 


10 Q You said a specific proposal. 

1h fa Yes. Does proposal mean proposal to build or 

12 proposal submitted to the Council? The School Board 

13 propose locations in general terms for middle schools 

14 at various places throughout the City of Buffalo, and 
: od had had them prior to my appearing on the Board, 

16 and it was after the Common Council failed repeatedly 

17 to appropriate monies in any way with the capital 

18 budget request of the Board of Education for year 

19 after year that the Board abandoned any attempt to 

20 find particular locations within the general parts 

21 of the City, in which it did indeed have proposals 

ae to build middle schools. 


23 | Q Dut you are not trying to tell me that the Council 
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should proceed on its own to acquire a site for the 
Board without the Board recommending it to them? 

I aid not say that nor would I. 

Getting back to my question. Your letter to Dr. 
Nyquist and your statement before the Board in 
Exhibit 107 sets forth that the Common Council failed 
to supply funds for the construction of the mid¢le 
schools, isn't that correct? 

Yes, sir. 

All right. Now, I am asking you in what instances 
after the Board performed its statutory function, 
namely, to propose a site to the Common Council for 
acquisition for the stated purpose of constructing 

a middle school, did the Common Council refuse to 
supply the funds, as you alleged in your letter to 
Dr. Nyquist, and as you alleged in the Board meeting 
which is reflected in Exhibit 107? 

There is no procedure - ~ I am going to answer your 
question if you will permit me - - There is no 
procedure which requires the Board to designate 

a particular site before requesting construction 
money for middle schools, nor did the Board do so. 
That is your answer to my question? 

Yes, sir. 
Ee 
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Would you read my question back? 
tT don't mean to be quarrelsome, but 
if I have to, I am going to raise an 
objection that the answer is not 
responsive to my question. 

All right. Well, either ask it 
over or have Mr. Noel read it back. 


Would you please read it again? 


(Thereupon, the reporter read 
as follows: "Q Now, I at asking you 
in what instances aftux the 2o0ard 
performed its statutory function, 
namely, to propose a site to the 
Common Council for acquisition for 
the stated purpose of constructing 
2 nldale school, die the Common 
Council refuse to supply the funds, 
as you alleged in your letter to Dr. 
Nyquist, and as you alleged in the 
Board meeting which is reflected 
in Exhibit 107? 


A There is no procedure ~ - I am 


eh cene LN CNT CCC TTC 
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going to answer your question if you 
will permit me - - chete is no 
procedure which requires the Board to 
designate a particwlar site before 
requesting construction money for J 
middle schools, nor did the Board do 
so.") 

Well, it appears to me that that 
is wort of going at this each and 
every way. You, Mr. Gardner, are 
reciting the history of what happened 
experience, and Mr. Gregory, you want 
to find out whether or not there were 
other times when the Cowicil turned 
down the Board's application for 
middie schools. I think that by 
implication, the answer is that no 
formal turndewn ever came about 
because the Doard did not spply again 
and they did not apply again, accord- 
ing to Mr. Gardner, because of ene 
unhappy experience in the middle 


schools. 
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THE WITNESS: Your Honor, my problem is this. 


The Board did not request an acquisi- 
tion of a particular site, other than 
the west side site last year. but th 


Loard did request the allocation of 


monies to build middle schools. The 


Board was under the impression that 
it was not required to designate the 
particular site in ordex to ask for 


the money, but before using the money 


appropriated, it would then have to 
do it. The Board concluded, after a 
period of years of requesting middle 
school money and not getting any 
middle school money, that it was a 
waste of effort to find a site to 
gubmit ta the Council until it had 
better reason to lieve that the 
Council would appropriate funds for 
middle school construction. 

THE COURT: If I understand that, on the 


middle schools, the Board, would they 


need the appropriation? They 
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wouldn't be able to know what the 
whole school was going to cost, but 
the request made to the Council was 


that ‘we would like you to allocate 


a sum in the budget for middle 
schools, and then if you do that, we 
will iook for sites.' Before there 
is any - - they would have to come 
back to the Council anyway before you 
could get site acquisition and other 
authorization, as far as design of th 
school and final construction? 

THE WITNESS: That is correct, your lionor, and 
the Board did have areas of the City 
designated within which it would 
seek to build middie schools, althoug 
not specific sites in those areas. 
Purther, when the Board would make a 
request for capital budget money for 
middle school construction, it would 
make a request based upon what it 
estimated to be the cost of building 


a middle school of a certain size at 
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that point in tire. 


BY MR. GREGORY: 


Q On the basis of that kind of a reyuest, you and the 


Board expected the Council to zppropriate the money? 


A Yes, air. 

Qo To just have you willy-nilly do what you would with 
it? 

A We expected them to appropriate the money. It doesn’ 


follow that that would leave the !.oard to do willy- 


nilly what it wanted to do with it. If the Board 
couldn't build the school until it had a site, and 
it couldn't get a site except thregh the Council, 
and the Board took the allocation of capital monies~ 
or the failure to allocate capital monies as an 


indication of the willingness of tie Council over a 


period of years to make it possibls for the voard to 


construct middle schools. 


you arrive at the conclusion ~- ~ ~et me finish, 


please - ~ how you arrive at the conclusion that the 


Council wouldn't give you this money, you never 


followed the proper procedure, did you? 
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A We certainiy did, I have been talking about it for 
fifteen minutes. You just choose not to accept my 
answer. 

THE COURT: That is an argumentative ques- 
tion, they didn't follow the proper 
procadure. If it isn't the proper 
procedure, you have a way of showing 
me what the proper procedure is. 

I think this area certainly has been 
exhausted. Can we go on to something 
else, please? 

MR. GREGORY: All right. 


BY MR. GREGORY: 


Q 


The fifth allegation that you made, both to the 
Commissioner in your letter and on the flocr of the 
meeting, which was with reference to the failure 

of the Common Council to acquire Bishop Ryan High 
School for use by the Buffale Public School Systems, 
ig that correct? 

Yes, sir. 

All right. When did this cccur? 


1971. 
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All right. And it came to your attention sometime 
in 1971 that the diocese of the City of Buffalo was 
abandoning the use of Bishop Rvan High School, in 
that correct? 

Yes. 

If the proper amount of money was paid by the City, 
Bishop Ryan High School could he had for school 
purposes, right? 

Yes. 

Would you like to tell us how much that amount of 
money was? 

For purchase, the original asking price was one 
millica dollars. Subsequeatly, a lease discussion 
took place. I don't know what the rental proposed 
was. 

In any event, the asking price for the sale of that -j- 


for the purchase of that building from the diocese 


was one million dollars? 


Yes, sir. 


All right. And you made a tour of that building, 


aid you not? 


Yes, I went out to that building. 


How would you describe the condition? 


ie liiestan 
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Well, it was an old building. There were two parts 


to the building, one newer, one older. It is not - - 


It wasn't a new building. It had been a school 
building once and abandoned as a school building. 
By whom? 
By the School Board. 
By the Buffalo Board of Education? 
Yes, I'm not sure if it was abandoned because of 
age or something better was built there. 
69 was built down the street? 
A Yes, in that vicinity. But the building isn't a new 
building. It was a usable building, but it would 
require some work. 
Q How much work? 
A I don't recall. 
Q You had recommended to the Council that they acquire 
the building, right? 
A Not for the price of a million dollars. We recommended 
to the Council that they enter into negotiations, 
and the diocese hed indicated that the price conld 
be subject to the negotiations, and subsequently that 


the rent could be. 


Before you recommended the acquisition of the build- 
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ing, I am sure you sent your engineers to look at 

the building? 

The Flant vepartment went down and went through it, 
of course. 

Did they give the Soard any estimate as to what it 
would cost to put that particular plant into shape 
for the use of school children? 

They may have, I don't recall the collars at this 
time though. 

Were there toilet facilities in the building when 
you went through it? 

I believe s0, but I don't recall. I assume there 
were. It had been operated as a school by the 
“'adocese, I assume they had plumbing. 

You are not aware of what the diocese did after they 
abandoned the building? 

No. 

If the plumbing supplies had been removed, the 
plumbing equipment and lavatories and all of those 
things had, in fact, been removed from the building, 
you are not aware of that, are you? 

I looked at it at one time. I don't recall the 


physical condition of the building at this time. 
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Mr. Gregory, “ir. Sardaner is:’t 
an engineer. If this is the point, 
and you want to get it in the proof, 
my only suggestion to you is you can 
do it in a much better and. much 
clearer fashion by bringing in the 
facts. I an sure that engineering 
studies were made by the Board, and 
some appraisals, perhaps, were made 
by somebody, and you could make that 


part of the record. 


12 | “4R. GREGOnY: Your Honor, I honestly don't me 
13 to be caustic, but St doesn't take an 
14 engineer to know whether there is a 
15 toilet there or not. 

16 | HE COURT: Just a minute. In that danbaxt 
7 the Stipulation 129(a) and (b): 

18 In 1971, the Board considored purchas 
19 ing Bishop Ryan Uigh School in order 
20 to reduce overcrowding at South Park 
21 : High School and Southside Junior High 
22 school: (b): If purchase, Bishop 

23 Ryan could have contributed to reducing 
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racial isolation and improved inte- 
gration.” It leaves open all the 
questions about value anc engineering 
problems, all those things. 

MR. GREGORY: I have no dispute with that 
stipulation. 


THE COURT: Very well. 


BY MR. GREGORY: 

Qa We are back to the point ahout the school; the asking 
price was a million dollars, as far as you know, 
that is the Last price that you know anything about? 

A I don't think there was really ever a negotiation. 

a This is the only price yet know about? 

A Yes, sir, that is correct. 

Q As far as you know, some rehabilitation of the building, 
without getting into specifics, some rehabilitation 


of the building had to be performed before it could 


18 
19 be used? 
20 A That is correct. 
21 2 At some expense? 
2 (| * Yes, sir, that is correct. 
Q Okey. Now, you testified earlier that there was agai 
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gome - - Yesterday, you teatified there was sone 


2 clamor from the community relative tousing that 

8 particular building for school purposes, right? 
iA Yes, sir. well, there was - - I don't recall if I 
§ had described clamor from the community, there was 
6 some community interest, yes. 

7 | Q And if I understand the tenor of your testimony 

8 yesterday, this resentment of the community, or 

9 whatever words you want to use, was racist in 

10 nature, right? 

it 1A I believe that it was essentially racist, yes. 

12 |; Q All right. Now, this is your conclusion, right? 
131A Yes, sir. 

14 1Q I would like to Know from what facts you arrived 

15 at this conclusion? 

16 | A I arrived at that conclusion based upon the corres- 
17 pondence that I had received from members of the 

18 community opposing Bishop Ryan. 

19 | Q Could you be more specific, as far as the correspond-' 
20 ence is concerned? 

21 AK I received a series of letters, as I presume other 
22 Board members did also, <rom members of the community 
23 opposing the acquisition of Bishop Ryan High School 
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of black a 


pupils which was anticipated to occur. 

0 This was stated in these letters? 

A That is my recollection, either directly or - - 
That is my recollection. 

THE COURT Well now, Mr. Gardner, I don't 


| cHE WITNESS: 
THE COURT: 


THE WITNESS: 


;uow whether you finished, but before 
we get into the details of the letter 
you were starting “o explain, Mr. 
Gardner, how you came to the 4udgment 
that opposition to the school was 
racially motivated, was there any~ 
thing else in addition to the letters 

Yes. 

Woultl you explain that, please? 

yes. In addition to that, there 
vee the presentation at, as I recall 
it, a conference meeting of the 
Board of Education, not a regular 
meeting, I think a conference meeting 
as a result of the presentations that 
were made on this subject by members 


of the community. I came to it as a 
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result of discussions that I had at 

a meeting before the Finance Committe 
and ~ - the Pinance Committee of 

the Common Council and the Board of 
Education, which took place sometime 
late in 1971, I believe, and as a 
result of discussions that I had with 
a variety of people in and around 
City Hall, and I might say that this 
was discussed by the Board Members 

on several occasions, and the view 


that I have expressed was certainly 


the concensus, if not the unanimous 


14 view, of the members ot the Board of 
15 Education as expressed to me and to 
16 others. 

17 


1g |BY MR. GREGORY: 


19 | If I understand you correctly, you attributed four 

20 different things that led you to conclude that the 

21 d@ecision by the Common Council not to purchase Bishop 
22 Ryan High School was racially motivated? 

23 «|* In large part, yes. 


ent 
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1.1% In large part. 

2 |- In large part because at the price at which the 

3 puildin: was offered, I must say in all fairness 

4 that I would not have wanted the City to acquire bi 
5 because I considered the price to be excessive, but 
6 the City never entered into negotiations with the 

7 Dioces2 on the price. 

8 Q Did you or members of the Yoerd attempt to negotiate 
9 the price? 


We are not permitted to do so. Snat is a matter for 
the City Council and the City Comptroller's office. 
We have no authority to do so. 

When you say you have no authority to do so, you 
have no legal authority to enter into a contract, 
but did you make any attempts to get the Diocese 
down? 

I discussed the subject with counsel for the Diocese 
on one occasion, others "ay have done so as well. 
What were the results of this discussion? 

I was setisfied that the price was negotiable. 

To what extent? 

I aid not pursue it to that extent, “r. Gregory. 


All right, let's get more specific with reference to 


———_— a en | 
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these fovr 4ifferent things. The letters that you 

received, they were from members of that particular 
community that were intended to he serviced by this 
scnsol? 

A They were from people who described themselves as 
residents of that general part of the city. 

Q That being the Clinton Street area somewhere between 

Bailey and South Ogden, right? 


A We marked it yesterday. Near School 63 on the map. 


9 

10 Q Do you recall how many letters you received? 

7 A No, sir, I don't. I didn't take the letters as the 
12 sole criteria in the matter. 

13 Q I didn't ask you if you took the letters as the 

14 sole criteria in the matter. 

15 A I don't recall. 

16 Q You don’t have any idea whatever? 

17 A I could give you an estimate, perhaps a half dozen, 
18 eight, ten. 

19 Q All right. You started to say something about the 
20 context of the letters spoke in terms of racism, is 
21 that correct? 

22 A I would be glad to see if I could locate the letters. 
a \ I may still have them. I kept most of my Board of 
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1 Ed-cation mail, not all of it, but I would be glad 

2 to locate them, if I can. 

3 | @ In the event that you did not keep them, and they 

4 are not available, - - 

5 | & I will look for them. 

6 Q - - do you think you could recall whether there was 

7 any direct - - in these approximately half dozen 

8 letters ~ whether there was any real direct remarks 
9 toward racism? 

10 A You are asking me to recall something specifically 

u three years ago. I concluded from reading the 

12 correspondence, those letters, and my recollection is 
13 that they contain racial slurs and epithets. 

vi Q You concluded? 

is A That 4a my recollection today. 

1s Q I mean your recollection is that you concluded? 

" ae My recollection is that I concluded from what was 

es said, vhat the letters contained racial slurs and 

“ epithets, yes. 

“ Q in other words - - I am trying to clarify thia - - 

“ would your answer be different if the letter had 

re directly said we don't want blacks in this community? 
“ A That is the point, I can't remember what was said -~ 


nceeaananentterscntett steacantemenmanttet 
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Fine. 

~ - jn those letters. 

Now, you have also said that you presuned other 
Board members received the same type letter, right? 
Yes, sir. Generally speaking, that was the case, 
when one member would receive that type of letter, 
it would go to others as well. I don't know it for 
a fact, no, sir. 

The second thing you said was as a result of confer- 
ence meetings, not regular Board meetings? 

It may have been at a regular Board meeting, but I 
recali a conference meeting at which this subject 
was discussed. I recall that Councilman Higgins 
came down to argue for the school, he was always 
concerned about overcrowding down in that part of 
the City, and I recall other people coming to support 
it, and I remember people coming from the area 
around the school to oppose it. 

At conference meetings? 

At a conference meeting, yes. 

I thought - - If I am wrong, correct me - - T thought 
conference meetings were close? to the public? 


We opened them for quite a while. ‘When we had an 
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item that was ho’ ly contested, we often allowed 


' people to come in and discuss it at a conference 

r meeting. It would take too long at a regular meeting 
? It may have also discussed at a regular Board més.iag 
. but I recall a confererce on it. 

‘ Q From the expression of people at these various 

’ meetings -. - I am certain at this particular time 

. you can't remenber how many and who - - ou concluded 
, that the people in that cormunity did not want the 

. school there, and they did not want it there because 
m of racial reasons? 

Wis That was one of the factors that led me to 

as conclusion, a7 expressed in the letter. 

14 Q By the way, you must have known what the potential 

w capacity of the school after it had been renovated 

16 would have been, could you tell us? 

17 A I think it was four hundred and twenty-five students. 
18 | 9 Four hundred and twenty-five students. You said 

19 


there had been some tacit agreement that you were 
not going to increase the racial composition of the 
school over and above what it was in South Park, 
right? 


What I said was that when the Board met with the 
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Finance committee ot the council sate an svil, 
when they were considering this acquisition, we were 
pressed hard for a commitment as to what would be 
the composition of the students at the Bishop Ryan 
building if it were acquired, and that we stated 
that it would be the same as the 9th Grade would be 
at South Park. 

If I understand the situation correctly, Councilman 
Higgins was one of the ones really pressing for 
continuing the racial composition of South Park High 
School? 

Councilman Higgins was pressing to acquire the Bishop 
Ryan building. I think - - my recollection is he 

was trying to reassure people who were concerned abou 
the racial composition of Bishop Ryan that it would 
be the same thing as South Park. 

He was also concerned with relieving the cvercrowded 
conditions, the admitted overcrowded conditions at 
South Park High School? 

And at Southside, sure. 

If, in fact, the City - - If, in fact, the Council 
acquiesced to your request and purchased that parti- 


cular buildimg for the purpose of relieving the 
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overcrowding at South Park High School to the extent 


of possibly four hundred and twenty-five or four 

‘ hundred and fifty students, as you have testified 

‘ to, and children other than from the South Park 

’ area were bused in to that area, then the avowed 

6 purpose of the acquisition of the school, namely, 

q to relieve the overcrowding at South Park High School 
8 wouldn't have been accomplished, would it? 

7 i. You know, I really - - I'm not sure if I understand 
10 your question. 

i ra Well, let me put it to you this way. The primary 

12 purpose for acquiring this particular site to be 

18 used as a school within the school system of the 

14 City of Buffalo was to relieve the overcrowded 

15 conditions at South Park ‘igh School, is that right? 
16 1A Yes, sir. 

7 46 Okay. Now, at that particular time, the racial 

18 composition of students at South Park High was 

19 ninety per cent white and ten per cent black? 

20 1A That sounds about right. 


Q Now, Councilman Higgins was pressing for the 
acquisition of this site for that avowed purpese, 


was he not, to relieve the overcrowding in South Park 
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High school? 


aia That is correct. 

3 14 He further pushed for maintenance of the racial 

4 somposition at South Park, at this new facility, 

& did he not? 

6A I don't know that he pushed for it. I think the 

7 answer is that he was tr ing to satisfy people that 

8 the racial composition would be ne more biack than 

9 it was at South Park. I don't think lie was pushing 
10 for any particular racial mix. 

1l | THE COURT: You know, Mr. Gregory, and I 

12 know ~ ~ I don't know whether Mr. 

13 Gardner knows - - that the council- 
14 manic district that Mr. Higgins 

15 represents does not cover the area 

16 in which the high school, the Bishop 
17 Ryan High School was located. His 
18 area is south of the green line there 
19 and includes the School Districts 26, 
20 27, 70, 72, 28, 67 and 29. 

21 (MR. GREGORY: Also the School District South 
22 Park High School. 

23 |THE COURT: Yes, and it would include Southside 
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Junior High School. 


2 MR. GREGORY: Right. 

$ | THE COURT: All right. As far as speakiny 
4 for the people right in the area of 
5 €9, he doesn't represent that area. 

6 | MR. GREGORY: Of course not. I'm not profes-~ 
7 sing that. What I am saying is that 
8 his constituents whose children atten 
9 South Park High were complaining to 
10 him about the overcrowded condition 
11 of South Park High, chich lies smack 
12 in the center of his district. 

13 |THE COURT: I think we all agree to that. | 
14 Now, as far as the number game is 

15 concerned, I think it is obvious that 
16 it all would depend upon where the 

17 stucents came from. That indeed, ix 
18 the School toard, if they bused in 

19 a large number of pupils from the 

20 inner city out to Bishop Ryan, then 
21 it would not relieve the conditions 
22 of cvercrowding at South Park. 


However, if the~ move some of the 


——_—_—_—__+——-- 
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Southside Junior Hig! students iit 
the Bishop Ryan School, near 69, 

and they moved a few from the central 
city, then it would, in effect, re- 
lieve some of the overcrowding at 
South Park, and at the same time, it 
may have assisted somewhat in inte- 
grating the school. I suppose it all 


depends upon how they drew the lines, 


and a number of other factors. Is 


ll there anything else to be said on 

12 this, “ir. Gardner? 

13 | THE WITNESS: Only that when we had our dis- 

14 cussion at the Finance Committee - - 

15 in response to the question - - the 

16 Board made it clear that if we were -|- 

17 If we acquired Bishop Ryan, we were 

18 not going to run it as a substantiall 
| 19 all black school and that we would 

20 start off and operate that school 

21 with a racial composition substan- 


tially equivalent to what the 9th 


Grade would have been at South Park 
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fiigh School, and there was considerable 
discussion about that point, largely 
with the councilmen whose districts 


that school does include. 


BY MR. GREGORY: 


0 


Which school? 

Bishop Ryan. 

pid you acquiesce ir. that agreement 

There was no agreement. Whet agreement? 

About maiAdtaining the racial composition? 

That was the point of view that we expressed to 

the membership of the Finance Committee. There was 
no agreement, that was the presentation to the Financ 
Committee. 

Was that your feeling? 

ty personal feeling? 

Yes. 

Yes, sir, it was. 

Okay. So that you were of the opinion at that parti- 
cular time that if tinis school was acquired, the 
racial composition of ten per cent black and approxi- 


mately ninety per cent white was satisfactory to you? 


eeeecanceeecesonceniat nC ALC CETTE CN 
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A Until such time aw - - 


MR. GRIFFIN: If the Court please, I have been 


silent here, but I would like to make 
an objection for the record relative 
te this entire area of inquiry. We 
offered proof - - sometimes we lose 
sight - - this witness is employed - 
I shouldn't say employed, was a 
member of the Defendant Board of 
Education, which Mr. Gregory appears 
in this case, and we offered proof 
that the City Defendants refused to 
acguire this site and that that re- 
fusal was an act that further retardeQ. 


| 
I think it is somewhat immaterial 


and irrelevant, and we have been at 
it long, whether it ended up being 
fifteen per cent reflecting South 
Park, whether they have a meaningful 
integration program, or whatever it 
is, this is all quite collateral and 
extraneous to the central issue, and 


whether this witness eventually con- 
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ceded to pressures that would nave 


had acyuisition of this on the basis 
of a racial percentage that would 
reflect South Park, I think is all 


beside the point. 


THE COURT: I think we have heard enough of 
this. 
8 | THE WITNESS: May I clarify one thing? I don‘ 
° want to prolong it, but I do want to 
10 say this. That the Board, and I was 
il personally in agreement with this, 
12 was willing to agree that the composi 
18 tion cf Bishop Ryan would be the same 
14 or appreciably the same as the compo- 
18 sition of South Park, but we were 
16 not willing to say we were forever 
17 satisfied with the then race per- 
18 centages at South Park. That is a 
19 very different thing. As a matter of | 
20 fact, my recollection is that some- 
21 body asked us about that, would we 
22° agree to that a3 a permanent relation- 
23 ship, and no such agreement was given 
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by the Board, nor dic we get the 


building. 


BY MR. GREGORY: 


Q 


After it's over and done with, after your testimony 
on direct examination and whatever testimony I have 
attempted to elicit from you here, it is still your 
considered judgment that the Common Council refused 
to acquire this site because of racial overtones? 
That was the primary consideration, that is your 
testimony? 

Yes, sir, that was and remains my opinion. 

All right. All of the other things we have discussed, 
the cost, the condition of the building, the need 

to relieve the overcrowding at South Park High, all 
of these factors, as far as you are concerned, are 
just subordinate to the other consideration, namely, 
race? 

Mr. Gregory, I'm not paranoid on this race issue. 

I don't think everything else is related to race. 

I know that the Council didn't enter into negotiationg- - 
When you talk about price and the terms, that would 


be more influential had a negotiation taken place and 
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the Diocese had vcean willing toa recuce its figure, 
but they never got to tirat point. I am suggesting, 
in my opinion, the reason way they aid not get to 


that stage of necotiation. 


THE COURT: All right. “fr. Gregory, I thin 


we ought to go on to semething else. 


% 


MR. GREGORY: All sight. 


BY MR. GREGORY: 


ce Now, one of the last things that you referred to 


in your communication and, f think, in the minutes 
of the 30ard, was the historical portable classroom 
controversy. This, in your words, was another 
example of an affirmative act on the part of the 
Common Council towards segregation, right? 

A Yes, sir. 

Q Okay. If their opposition - - If you are correct 
and their opposition to the portable classroom was 
motivated by racism, and this is what you heve 
concluded, right? 


A Opposition to further integration, whether it was 


racism or not. I don't know. 


Qa Isn't it then true that the proposal by the Board of 
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1 Education to provide portable classrooms {is fust the 
3 opposite, an affirmative measure toward implementing 
3 the integration of the schools? 
4 | Yes, sir, it was. 
5 | oc Sq that is another example of the step that the 3o0ard 
6 took to implement integration, right? 
7 A That is an example, yes, sir. 
8 Q Okay. Let's get down to it. How did the Board 
9 officially oppose the portable classroom? 
10 A How did the 3o0ard officially oppose the portable 
4 classroom? 
- Q I'm sorry, the Council, I beg ix pardon. 
a A Well, as you know, it was before my time on the 
ia Board, but I am familiar wit!. what happened. They 
1s enacted a local ordinance, which stated briefly, I 
- think, provided conditions that made it impossible 
wy to install the portable classrooms as a part of the 
18 permanent buildings because of the type of construc- 
is tion. 
an Q You, yourself, were satisfied with the type of 
a construction that was going into this portable 
22 classroom? 
A I was never called upon to he satisfied or dissatis- 
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Q You were not on the joard? 
A I was not on the Board. 
' Q. All richt. Now, I take it then because of the 
. statement that you made both oraliy at the Board 
. meeting and in your letter, I take it that you con- 
‘ cluded from the resolution adopted by the Council 
8 that this was motivated by their reluctance to help 
9 integrate the schools? 
10 A Mr. Gregory, whether - - yes, I concluded that - - 
il whether I'm right or wrong in my letter and my state- 
12 ment to the Board at the March 22nd meeting, it 
13 turns on whether the ees as what I believe them 
14 to be or net. I couldn't create the facts, I can 
15 only comment on them, a3 I saw them and believe then 
16 to be. 
16 What is the fact? 
18 | MR. GRIFFIN: If the Court please, this matter 
19 was tried in the State court, and 
20 there was evidence in the bargain 
21 that the sole and exclusive reason 


for passinc this arbitrary and capri- 


cious, unconstitutional zoning thing, 
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was because of racial motivation. 


2 | MR. GREGORY: That isn't true, that is not a 
3 true statement. 

4 | THE COURT: Just a minute. we can easily 

5 find out. The proceedings, are they 
6 part of the record? 

7 | MR. GREGORY: Which proceedings, the Council 
8 proceedings? 

9 | THE COURT: No, no, the State action. 

10 | MR. GRIPFIN: Well, it is referred to in the 
ll stipulation, yes. 

12 | THE COURT: What paragraph? We need an 

13 index. 

14 |MR. SCHWARTZ: It is on Page 37. Page 36 through 
15 38 is the whole story of the portable 
16 classroom and the Common Council's 
17 ordinance. 

18 | TRE COURT: Page 35, portable classrooms, 
19 Number 112: "On May 8, 1968, the 

20 Buffalo Board of Education approved 
21 the creation of twenty-four portable 
22 classrooms to be constructed at 

23 twelve predominantly white schools 


a LE 
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in order to provide spaces for some 
four hundrec fifty nonwhite students 
from Clinton and possibly tloodlawn 
Junicr High Schools and to improve 
integration; 3oard Members Parlato 
and Joseph ©. Murphy dissented. The 
action was taken at a public meeting 
in which a large number of people 
attended and strongly opposed the 


Board's action.” 113(a): "Within a 


ey: 


few days, May 14, 1968, former 
Board Member Alfreda Slominski pro- 


posed and the Council adopted a 


resolution directing the Corporation 


14 

15 Counsel to prepare the necessary 

16 legislation to prohibit the use of 

17 portable classrooms, even though 

is said Corporation Counsel advised the 

Common Couneil that in his opinion, 
s 20 it had no power to enact such legis- 

21 lation.” 

29 MR. GRIFFIN: I don't like to interrupt, but 

Mm : 116(b), the veto message of the then 


Be nt TLE CLL CL LCC 
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Mayor Prank A. Sedita, states: ‘fhe 


gaid ordinance is discriminatory in 
purpose, n ‘e, ard object, in that it 
is designed and intended, primarily 
to hinder the Board of Education in 
maintaining and operating a function 
and facility of the City School 
System, This design and intent is a 
matter of public knowledge.” If Mr. 
Gregory wants to try that whole case, 
as to whether that was racially 
motivated, I would welcome the oppor- 
tunity. But I think it is a waste 
of time, and I am surprised that we 
are now embarking upon an area of 
inquiry which suggests that building 
ordinance, declared unconstitutional, 
subject of the veto message, wae not 
one of the rankest acts of raciat 
legislation in the history of the 
City of Buffalo. We are prepared to 
show that in spades. SB3ut, frankly, 


I am surprised that we are asked to 


| 
| 


oi a chico 
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1 do it. 
2 | THE COURT: Although you may pull one client 
3 out of the well, you are digging a 
4 Geeper hole for the other. 
5 | MR. GREGORY: I don't think so. 
6 | THE COURT: The Council enacted the resolu- 
7 tion. 
8 | MR. GREGORY: Right. 
9 | THE COURT: Just a minute, Mr. Gregory. 
10 118: “The Board of Education 
ll challenged the constitutionality of 
12 the ordinance," and then there was 
13 the decision in the Supreme Court 
14 which was affirmed by the Fourth 
15 Department at 32 Appellate Division 
16 2d 98. 
17 | MR. GREGORY: I'm aware of that. 
18 | THE COURT: Was there anything in the decision, 


Mr. Griffin, did the Court decision 
talk about this at all? 

GRIFFIN: I don't know, your Honor, it has 
been years since I have read it. 


GREGORY: I know. 
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, pressed by the Court were no* in te 
of race. 
4 | mR. GREGORY: Thank you. 
5 | pHE COURT: Mr. Gregory, we have the stipulat 
6 tion - - 
7 | MR. GREGORY: The stipulation, your Honor, as 
8 I read it, I respectfully suggest the 
9 stipulation has nothing to do and in 
10 no way touches upon the questions I 
ih asking Mr. Gardner. There is nothiag 
12 in the stipulation that this indicate 
13 anything but that the Council's 
14 design was, in fact, motivated by 
15 racism. This is what I've been tryin 
16 to acknowledge all day with this 
17 witness. 
18 |MR. SCHWART2: Your Honor - - 
19 |MR. GREGORY: Just a minute, would you please? 
20 |THE COURT: Mr. Gregory, take one thing at 


a time. What do you want to ask Mr. | 
Gardner? 
I am primarily interested in 


asking Mr. Gardner how and why he cane 
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to the cenclusion that this ordinance 
adopted by the Common Council, 
attempting to interfere with the 
School Hoard frnction, was motivated 
by racign. [I don't see anythine in 
the stipulation that I agreed to that 
indicates or agrees that was the 
motive of the Common Council. I 
think, under the circumstances, that 
r'm free to address myself to that 
issue. 

We do hava 116(b) that Mr. 
Griffin just called to our attention. | 
the statement of Mayor Sedita in his 
veto message: "The said ordinance 
is ciscriminatory in purpose, nature, 
and object, ir that t is designed an 
in that it is designed and intended, 
“ducation in ‘naintaining and operatin 
a function and facility of the City 
School Systen.” 


primarily to hinder the Board of = 


Your Honor, I helped to draft 
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that veto, and I can tell the Court 
specifically what the word 
"discriminatory" means, gid what the 
whole case dwelt on. It was an 
arbitrary and capricious act on the 


part of che Council, unfounded in 


law, because it was strictly and solely 


an educational matter which is the 
sole concern of the State of New York 
and that is what the whole case 
turned «. from start to finish, 
simply that the Council was advised 
by Corporation Counsel Manguso, when 
asked to draw the amendment, that 
they weie specifically told they had 
no business, no business interfering 
with the function of the School 
Board, namely, to construct school 
buildings, this was primarily and 
Solely a function of the State. 

COURT: Mr. Gregory, first, no school in 
the City of Buffalo could be con- 


structed in violation cf the various 
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ordinances of the City, could it? 

No. Well, I'm not so sure of 
that. In any event, whether the 
State is subject to our fire ordin-~ 
ances, that is another uestion. 

Tf you want to ask Mr. Gardner 
a question, would you please ask a 
question and if you don't like the 
answer, ask another question. 

Your Honor, aren't I entitled 
to responsive answers from the wit- 
ness? 

Please. You see, a responsive 
answer isn't always the response that 
the attorney likes. Quite often it 
is not. So Lf you don't like the 
answer, you can ask another question. 

May I be heard for a second? 

I would like to direct the Court's 
attentien to Page 36, Paragraph 113(c 
of the stipulation which relates 

that “Councilinan Edward V. Regan 


ari others noted in debate that the 
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underlying issue was racial intejrs- 

tion of the schools.” 

GREGORY: That is Councilman Regan's 
opinion, the game as we are discussin 
Mr. Gardner's opinion. Councilman 
Regan's opinion isn't the opinion of 
the Common Council. 

SCHWARTZ: I don't want to argue, Mr. 


Gregory. 


t 


THE COURT: Everyone here is becoming a 


witness in this case, and I am not 
going to become a witness. But it 
seems to me that a lot of these thing 
an oe easily found out by the record 
of the proceedings, and the statement 
made in the Council, but the statemen 
made in the press, and by various 
individuals interested in this parti- 
cular situation. All right. If you 


want to, ask Mr. Gardner. 


BY MR. GREGORY: 


Q 


I have forgotten the last question I asked. But this | 
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1 was one of the examples you cited to the Commissioner 
2 and to whoever was there to lister to vou at that 

3 Board meeling, right? 

ta Yes, sir. 

5 la Now, this certainly isn't anything specifically in 
6 the resolution adopted by the Common Council that 
7 gays anything about race? 

5 UA I never read it. 

9 | THE COURT: I think that is obvious. 

10 | THE WITNESS: ity point is that I don't know, 
1) I never read it, I can't say. 


12 | THE COURT: 


It is right here in your stipu- 


13 lation, the ordinance. 
14 |MR. GPEGORY: Okay. 
15 
16 |8Y M2. GREGORY: 
d 17-10 Do you know of any Statement made by any proponent 
18 on the Council of the resolution that said this 
- 19 resolution is being adopted to hinder integration 
20 in the schoola? 
: ry ee Any statement of that kine made publicly? 
90 «63 Yas, on the Ccuncil floor. 
i 23 |THE COURT: why don‘t you get down te it, 
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1 Mr. Gregory. Vo you know of any? 

2 MR. GREGORY: I don't know of any. 

3 | THE COURT: Then it won't be in the record, 
4 and ‘ir. Gardner, evidently, doesn't 

§ know of any either. Let's ask ques- 
6 tions that are going to move the 

1 inquiry forward a bit. 

8 

9 HR. GREGORY: 

10 Well, again I will ask you the same question, from 

ll what facts did you come to the conclusicn that the 

12 adoption of this resolution by the Council was 

13 racially motivated? I just don't know, your Honor, 
14 if you will forcive me, I don't know how else to 

15 | ask the question. 

1g | THE COURT: Mr. Gregory, I am going to say 
17 this and let you go on. It seems 

18 absolutely clear From the Stipulation 
19 ll2(a) says, “On May 8, 1968, the 

20 jJuffaloveard of Education approved 

21 the creation of twenty-four portable 
22 | classrooms to be constructed at twelv 
22 | predominantly white schools in order 
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to provide spaces tor some four nundred 


fifty nonwhite students from Clinton 


ead possibly Woodlawn Sunior High 
Schools and to improve integration; 


Board “ambers Parlato and Joseph E. 


6 Murphy dissented.” And c.cn within 

7 a few days, the Council adopted this 
8 new resolution, and it finally en- 

9 acted the ordinance a month later, 

10 which would prohibit the use of these 
il portable classrooms. Very well, go 
12 ahead, ask your question. 

13 | THE WITNESS: Mr. Gregory, I said - - I made 
14 the remark orally at the meeting and 
15 in my letter because I believed it 

16 was true. I do not have che basis 

17 of proving it in a court of law, but 
18 I formed my opinion, based upon which 
19 I made th statement, from my famili- 
20 arity with the issue as @ citizen, 

21 although not a soard member at the 

22 time of the issue, and from having 

23 followed it in the press, and from 


Se 
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having discussed it arter I became 
a Board member with Dr. Manch and wit 
staff and other persons, and on one 


occasion, I recall with Judge Manguso 


the Corporation Counsel. As a result 
of all that, I formed the opinion 


which I expressed to the Comnaissioner 


BY MR. GRECCHRY: 


Q Okay. In any event, the classrooms did go into 


existence? 
Yes, sir, they did. 
And today, although we expended a good deal of 


on them, today they are relatively not in use? 


A some of them are in use, some of them are just gone. 
Q You said six of them? 


A I think it's about six or roughly so. 


Q Now, not belaboring the point, I will go on to anothe 
subject in a moment, an avowed purpese of these 


thinas was, in fact, to bus in black students to that 


particular schecol, right? 


A Yes, sir. 


They were not soing to be noused in shat particular 
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i classroom, were they, the portable classroom? 
2 A They - - you mean ~- - 
31a I mean all of them? 
oe Ie I don't follow you. 
5 iQ The portable classrooms would accommodate how many 
6 students, as you recall? 
7 A Forty or something like that. 
§ | ¢ So that meant that a school then would have room, 
9 wherever one of these portable classrooms were, 
10 would have room for forty additional students, 
il all >black, right? 
2| A It wouldn't be all black students in the one classroom, 
13 of course. 
14 Q Well, I mean - - 
15 A You mean additional students? 
16 Q In the school. 
17 THE COURT: My. Gregory, let's say the schoo 
18 is a 1-8 school, that the black 
19 students who would come in - ~ Say a 


20 7 to 9 school, the black students 
21 would come in anda scme of them are 
22 in 7, 30me 8, some 9, and this class- 


23 roo would be used for Snglish 7 or 


CC 
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English 8, so there would be 3 


the classroom of black and white. 


GREGORY: I appreciate that fact. ‘That is 


where I am going, that is the point 


I am making. 


GREGORY: 

Now, the point I w3s going to make is that this would 
maxe the school, the capacity of the school approxi- 
mately thirty-five to forty students larger, would 

it not? 

Approximately, yes. 

There was absolutely no intent on the part of the 
Board of brining anything but black students in to | 
fill up that capacity, right, that additional capa- | 
city? | 
fhat is what it was provided for. 

That was the avowed purpose? 

Yes, gir. 

Certainly, it wasn't the position of the Board to 

put those additional thirty-five black students, 

which this portable classroom afforded an additional 


opportunity for to come to that school, in that 
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portable classroom, was it? 
A Tovether, you mean? 


3 1 9 Yes. 


4 A Of course not. 

5 Q There was going to be a mix of all different grades? 
6 iA Yes. 

CS fae 3 So that it meant that certain white students from 

8 that particular district would have had to go into 


9 that classroom, right? 


10 | A Yes, sir. 
Pie And isn't it a fact that there was great voiced 
12 opposition to the use of these things for a number 


13 of safety reasons, and what have you, is that not a 


fact? 


Some people voiced objection because of fears of 


safety, I am sure that is correct. 
Inadequacy of the facility itself? 


I am sure sone people expressed that opinion, yes. 


And do you feel that these different views and 


opinions as to why various people in the community 
and various councilmen were opposed to the use of 


these portable classrooms were not made in good faith 


“r. Gregory, you and I know that has nothing to do 
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with the councilmanic opposition to the portable 
classroom. 

I don't know any such thing. 

I know it and I believe it. 

So what you are saying is that these oppositions were 
not made in good faith, in your opinion? 

I am not saying that some people, unfamiliar with 

the nature of the portable classroom, the construction, 
and so forth, might not have been apprehensive at 
first. I am saying that the City ordinance and 

the litigation and passage of the ordinance over the 
veto and the whole trauma that occurred, had nothing 
to do with the physical safety of the structure. ; 
That is your opinion? 

Yes. I can only give my opinion. 


GREGORY i There was on exhibit that was | 


17 here, a letter from Dr. Nyquist to | 
18 the Board. | 
19 | THE COURT: Could you do.a little better, 
‘ 20 ax. Gregory? 
| 21 | MR. GREGORY: It is Exhibit 12, your Honor. 
MR. GRIFFIN: This is the January letter. 
23. | THE COURT: Letter of January 20, 1972, 
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from xr. Nyquist to tir. Gardner. 


MR. GREGORY: This isn't the one that I was 


referrina to. 

THE COURT: There are a nunver of letters. 
is it the one that was marked this 
morning? 

7 | gue CLERK: That would be uxhibit 266. 

8 | AR. GREGORY: 278. 

9 | THE CLERK: Plaintiffs' Exhibit 12 would be 

10 the letter. 

Ws | MR. GREGURY: Let me see it. 

12 | MR. GRIFFIN: Plaintiffs' Exhibit 12? 


13° | THE CLERK: 12 isn't in evidence. 


14 | MR. GRIFFIN: qe haven't used that. 

15 | THE COURT: That hasn't been used yet. 

16 There are a number of other letters, 

17 266, letter fron Mr. ‘Iyquist to Mr. 

18 Gardner of October 11, 1973. 

MR. GRIFFIN. Here's tne same thing. 

THE COURT: What subject is it about, “Mr. 
Griffin? 


MQ. GREGORY: Is this in evidence? 


GRIPTEIN: 


Sura, 2xnisie 103, 
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THE COURT: Exhibit 103? 


MR. GREGORY: Right. 


BY MR. GREGORY: 


Q Well, Mr. Gardner, in relation to Dr. Nyquist's 
letter of January 20, 1972, noted more specifically 
as Plaintiffs' Exhibit 103 in evidence, and this 
letter was addressed to you, and Dr. Nyquist says, 


commencing on Page 2 of the letter, "I ask the Board 


10 of Education to submit to me by April 1, 1972, a 

11 desegregation plan for the schools in the Buffalo 

12 School System, under which everyschool would substan- 
13 tially reflect the racial composition of the entire 
14 Gistrict.” Okay? 

15 |A Yes, sir. 

16 |Q Do you know what the racial composition of the entire 
17 district was at. that time? 

18 |A Close to forty sixty, close to forty sixty. 

19 |0 Do you know of a way - - or was any plan advanced by 
20 the Board throughout your stay on the Board with 

21 that particular directive or request could have been 
22 accomplished without forced cross busing? 

23 «A No, I know of no way to do that without transportation 
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of students, forced or what have you, without trans- 
portation of students. 

Okay. Now, eatlier in your testimony you said that 
the majority of the uoard refused to ccmply with 
this directive, right? 

That is correct. 

And that you and the other two members who made up 
the so-called minority on the Board were in favor of 
complying with the directive? 

No, sir. What I said to you was that ~ - what I 
testified to was that. the majority was neither 
willing to comply with the directive, nor to consider 
and discuss any alternative plan to move toward 
compliance with the particular directive, whereas the 
minority, Dr. Blackman wanted to comply with the 
directive immediately, Mr. Blaine and myself, in one 
measure or another, but both of us wanted to move 


toward compliance with meaningful progress, in 


accordance with the Commissioner's schedule or on 
some slightly deferred basis, if we could arrange Lt. 
I believe that is contained in my letter to the 
Commissioner, I think there is a description of those 


points of view. 
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116 But you would not be able to comply with that 

2 directive, following through on what you have just 

3 said that the district would be reflected - - that 

4 every school would substantially reflect a racial 

§ composition of the entire district, the plan that 

6 you offered wouldn't comply with that particular 

1 directive or request? 

gj A The plan - - 

9 Q True or not? 

10 THE COURT: Mr. Gregory, will you please 

11 let the witness answe. the question. 
1g | THE WITNESS: the plan that the minority would 
13 have tried to discuss with the major- 
14 ity, and indeed, the Heck plan, even 
15 if carried out, would not have 

16 complied immediately with the letter 
17 of the Commissioner's directive. 

18 However, the Commissioner stated to 
19 us, and this was in the minds of ail 
20 Board members, at the February 21, 

21 1972 meeting which we had with the 

22 Commissioner, from the very beginning 
23 and on a variety of subsequent occa- 


LN 
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sions, the Commissioner stated - - 


, made clear that while the language 

. of his January 20th letter was, 4S yo 
: read it to be, he would be willing 
to, he was not irrevocably tied to 

, fine percentages or to a particular 

- time schedule, and that while he 

. | expressed a goal in that letter, = 

. | think when he came to realize th 

” degree of local hostility and opposi- 
oe tion, he was willing to accommodate 
- himself to some extent and not to ! 
18 achieve, as quickly as he had hoped 
i all thathe hoped to achieve. He was 
15 willing to compromise, he discussed a 
16 variety of things with us. The un- 
7 willingness, which I found, to cooper- 
18 ate and to move toward some plan, 

19 which might have been workable, lay 
20 really with the Board and not with 

21 the Commissioner. 

22 

23 
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BY MR. GREGORY: 

Q Is there any place - - 

THE COURT: Mr. Gregory, he answered your 
question. The answer is that neither 
the majority or minority at that time 
could come right out, except Mr. 
Blackman, and Mr. Blackman said, 

‘We should immediately comply with 
the directive of the Commissioner.' 
All right, can we have another 
question? 

MR. GREGORY: I was about to ask another 
question, your Honor. 

BY MR. GREGORY: 

Q Is there any place that these remarks of the 
Commissioner, wherein he stated he was willing to 
compromise, are they recorded any place, like this 
this is recorded in this letter? 

A I have my notes of the discussion. 


Any official record of it, like Board minutes or 


letters? 


No, sir, I don't believe so - - if you will let me 


a 
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finish the answer, except the Grenda report is 
aifferent from the Commissioner's letter, and the 
Grenda report came from the Commissioner's office. 


In any event, my question to you is, wherein there is 


a record of the directi:e, so to speak, from the 


. Commissioner's letter, and the Grenda report came fr 
the Commissioner's office. 

. Qo In any event, my question to you is, wherein there 

° is a record of the directive, so to speak, from the 
10 Commissioner, there is no similar recorded paper | 
11 modifving or suspending this, is that correct? 

a That is correct. 

13 Q Okay. Now, you did not advocate cross busing as a 

14 meang to achieve the Commissioner's gcal, as you now 
15 describe it, did you? 

16 JA, I did not advocate immediate compliance with the 

17 full letter of the -- 

18 | THE COURT: Well - - 

19 | MR. GREGORY: Your Honor, you have been on me 
20 pretty much the whole afternoon 

21 because - - 
22 |THE COURT: I am not on anybody right now. 

23° | MR. GREGORY: I ask questions and, in all 
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honeaty, I believe the answers are 
not responrive. I asked what I think 
is a simple question. 

Just a minute, wait a minute. 
The question was did he advocate 
cross busing. 

As a means of achieving the 
Commissioner's goal, yes or no? 

I'm not going to demand that 
he answer yes or no. You answer the 
question, Mr. Gardner, the way you 
want to, and you listen to the answer 

I have been. 

Could I hear what I started to 
say? 

(Thereupon, the reporter read 
as follows: “A; I did not advocate 
immediate compliance with the full 


letter of the - -") 


I did not advocate the immediate 
compliance with the full extent of 


the Commissioner's mandate, as set 
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forth in his letter. I did advocate 
a series of steps meving toward that, 
which would have involved transporta- 
tion of pupils on an increasing basis 
starting from smaller beginnings 

than the Commissioner had in mind, 


and moving to a more complete plan 


over a pericd of time, yes. 


, BY MR. GREGORY: 

” Q By that, do I assume that you - - 

i A I don't like to use the term “forced busing" as you 
18 do. I am not sure if the plan had been carried out, 
13 


as we had heped te do it, it would necessarily have 
been forced busing. I would call it transportation 
of students, it might have been voluntary or in- 
voluntary at one time or another - - 

Q Go ahead. 

A I was going to say I always believed - - when I say 
it might have been voluntary or involuntary at one 
time or another, that leaves it dangling, I never 
believed that the community was given a fair chance 
by the Board. I believed that a better approach 


and a plan of the kind that the minority tried to 
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develop might have achieved at that point, if not 


: later, might have achieved some acceptance that the 
' community never had a chance to speak on. 

Q Just some at random questions. During your tenure | 
. on the Board, did you ever propose redistricting 

, Woodlawn Junior High School? 

7 A It was discussed, never seriously proposed, no, sir. 
° Q By you, I mean, specifically. 

° A Yes. No, I never seriously proposed it. 

10 +) Now, earlier in your direct examination, you said 

i something to the effect that on July 6, 1972 - - 

12 If you don't recall it, say so - - The School Board 
18 offered Polish, Italian and Russian at East High 

14 School, is that right? 

15 ja That may be the date on which we changed the policy 
16 30 as to offer not just those three subjects, but 

17 to offer at Past any subject for which there was 

18 @ reasonable demand. 
19 Io You specifically, in your testimony, mentioned 

20 Polish, Italian and Russian? 

21 lz No, that was Mr. Griffin's question to me, and I 

22 corrected him, as I ar correcting you now. It was 
23 


not limited to those three subjects. 
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After the Board passed this, did you make any 
inguiries relative to the demands by the student 
body at Zast Hic’, School with reference to Polish, 
Italian and Russian? 

Yes, we discussed that several times. 


And what answers did you receive from your staff 


relative to the demands by the student body for those 
subjects? 

It leoked like there was much less demand to take 
these courses at Zast than at South Park. 

There wasn't any demand? 

We had some classes, and we had a very few students 
at some of them too. 

Also yesterday, in your examination, we were talking 
about some particular school there, namely, School 
16, do you recall ae 

Yes, sir. 

And do you recall that you stated that the streets 
in that particular school district are predominantly 
made up of white families, white residents? 
We said that the families to the west of Main Street 
were predominantly white, and the bulk of. the 


diatrict s to the west of Main Street, yes. 


21 


22 
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And the families therein were basically white people, 
is that correct? 

In the portion of the district that I described, 
which is most of the district. But there are sone 
black families, there are some east of Main Street 
included in the district. 

Do you have any idea - - You said they were basically 
white, is this from your atudies on the Board or 
from just your general knowledge? 

< know that area very well. I lived in thet area 
for about ten years, and I have friends, and I 
worship at a temple in that area, too. I visit it 
frequently. 

The temple being where? 

At Delaware and Barker, which is in that district. 
Delaware runs right through that district? 

Yes. 

So does Elmwood? 

Yes, sir. 

All right. How long has it been since you lived 
in that area? 

Oh, about eleven, twelve years. 


And do you know of any residential changea in that 
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particular area that you are describing west of 
Main Street? 


A Oh, of course, tuere is some change in all parts of 


the City. 
5 la I am referring to that specific area. 
6 1A But there it is predominantly white. 
116 I agree with you. I am talking about the nature of 
8 the people, the type of people who reside there. 
SA What is your question? 
10 19 Are you familiar - - 30 you know of any change in 
il the type of people, all be it they are white that 
12 now reside in that area? 
13 | MR. GRIFFIN: I must rise to object to the 
14 form of the question relative - - 
15 |THE COURT: Do you mean do they have leng 
16 hair? 
17 |MR. GREGORY: No, what I am getting at, is 
18 if they are no longer under the age 
19 of eighteen, your Honer, predominantly, 
20 (| although they are still white. 
ce COURT: I don't know what you are gettin 
at, Mr. Gregory. 
GREGORY : If I am allowed to finish, I 
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will get there. 

I think we are all familiar with 
the general area. There are a number 
of apartment dwellings up and down 
Delaware Avenue, and there are some 
few on Elmwood. On Elmwood there are 
a number of students who attend the 
State University to the north, and I 
suppose some of them live there. 
Elmwood Avenue to the south, there 
are many small shops and stores. If 
think we can agree on those things, 
Mr. Gardner. Can you bring us down 
specifically? 

Sure. All I am saying is that 
in Mr. Gardner's testimony yesterday, 
in answer to the questions asked by 
Mr. Griffin, the allegations and the 
inferences were that School 16 is 
predominantly a black school, al- 
though located in a predominantly 
white neighborhood. Now, that is 


true if we leave it at that, but I 
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1 do not choose to leave it there. 


2 I think the facts will show that 


3 School 16 is a predominantly black 
4 schocl that is located in a predon- 
5 inantly white district, that it ia 


6 devoid of white children. If they 


q want to stipulate to that, I will 
8 €rop the questioning. 

9 | THE COURT: You know, none of us are experts 
10 in that field. You can bring in the 
Bt census tracts. Mr. Gardner is giving 
12 his opinion of the district. I can 
13 see where we could ask hin a lot of 
14 questicna, how many times you've been 
15 back there, and all the rest of it, 
16 but he is not put on the stand for 
17 that purpose, and if you can show 
18 that there are more elderly people 
19 there now and School 16 has a very 
low population of students, I mean 


that is something else. 


MR. GREGORY: He gaid yesterday, your Honor, 


that School 16 was predominantly bla 
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however, the neighborhood is predom- 

inantly white. I ask him the same 
question and Mr. Griffin rises and 
objects to it. I mean I don't under- 
stand. Why can’t I develop - - 

THE COURT: There are a number of elderly 
people living in the neighborhood, 
I believe. 

THE WITNESS: Yes, there are. There are 


several nursing homes. 


MR. GREGORY: Why can't I develop that from 
this witness and save the Court's 


time on my case, if he says what I am 


looking for. 


If he doesn't know, all 
he has to do is say he doesn't know. 


All right, next question. 


BY MR. 


GREGORY: 


Q Now, let me ask you this, if you know, how old is 


that map, Exhibit Number 1, with respect to the 
boundaries? In other words, how long have those 


boundaries, as they appear on the map, been in 


existence? 
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lia I don't know the date of the map, Mr. Gregory. 

2 | MR. GRIFFIN: It states that it is 1972. 

3 | THE WITNFSS: I'm sorry, it is right there, 
4 I beg your pardon. 

§ 

6 BY MR, GREGORY: 

7 Q That is the date the map was drawn? 

8 | A Those district lines, some of them have been in 

9 existence for many, many years without change. Other 
10 have been changed in minor degree in recent years. 
11 On the whole, I would say there haven't - - in ny 
12 five years on the Board, there were not many signi- 
13 ficant district changes. 

14 |Q Okay. You were on the Board commencing in 1969 

15 until this present June 30th, is that right? 

16 | > Yes, sir. 

17 |2 Your answer then to that question is that that map 


then, as far as you are concerned, pretty much re- 
flects what the boundaries have been for some time? 
A I think that is probably right. 
Q Okay. with respect to redistricting - - I don't know 
22 if they show on there, the high school districts. 


23 It doesn't show on there, does it, Dick? 
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MR. GRIFFIN: No. 

: THE COURT: The high school districts are 
. not shown. 
: MR. GREGORY: All right. If your Honor please, 
‘ Maybe we can get something so that we 
$ don't have to bring in another map, 
: and kind of superimpose the high 
8 school districts on that map. Would 
9 that be satisfactory to the Court? 
10 | pRE COURT: Mr. Griffin, are you going to ha 
W a high school map? 
12 | MR. GRIFFIN: I believe we have one. 
13 | MR. GREGORY: Could we superimpose it on that 
14 with a crayon or something? Not sigh 
15 now, Sometime in the future. 
16 | THE COURT: He is going to have a map of the 
17 


high school districts. 
18 | MR. GREGORY: I thought we could have it al- 


together. 


21 | RY MR. GREGORY: 


22 19 How about the redistricting of high school districts, 


the academic schools? We know the vocational schools 
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1 | 
are city-wide, but how about the redistricting of 


A high scnools? 

. A ¥Yhat ebout them? 

‘ Q When you were on the Board were the high schools | 
s changed? | 
ei. Mrs. Coon asked me «bout that - - I think it was 
7 Mrs. Coon asked me about that this morning. I said , 
8 I recall that was reported in one of the periodic | 
8 reports to the Commissioner on the integration | 
10 progress. I do recall that while I was on the Board, 

ll we made a change in the Bennett District. It was not 

12 a major change, but there was a change. Beyond that, 

13 while the report that I looked at - - Mrs. Coon 

14 showed it to me - - talked about changes in the 

15 Lafayette and Grover Districts, I have a vague recol- 

16 lection, but I really don't recall more than the 

17 Bennett change in any specific detail. 

18 19 All right. Weren't changes made in the Kensington 

19 High School District? 

a 1A Could well be. That is an overcrowded school. We 

21 have had some questions. I don't recall a lot of 


Giscussion at Kensington, I really don't recall. 


How about Grover, any recollection with respect to 
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that? 

I recall a discussion, I don't recall action being 

taken, it may have been. 

How about Riverside? 

Riverside, I don't think we changed the Riverside 

District. We changed the class schedules, as I 

recall, to split classes or stagger classes of some 
kind. 

Q Let me ask you this, you don't have any recollection. 
With respect to the redistricting of the academic 
high school districts, is it a fair statement to 
make that each one of these redistrictings improved 
racial composition by increaging the black makeup 
of those schools? 

A The only one that I can speak to specifically, is 
Bennett, and there it reduced the black percentage, 
and was designed to do so. 

Q Would you care to comment, if you can, reduced from 
what to what? 

A I've got a figure of forty pius. In 1973 it was 
43.3 per cent black. My recollection ~ - ‘'m not 
sure in what year, it is in that 73 - - wel., 


probably in '73, it might nave been in '72- 73 we 
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made the change at Bennett, and it didn’t have a 
significant percentage effect, maybe one or two 
per cent, something like that, maybe five, but not 
significant in the total of the black percentage 
then there. 

Is it not a fact, from this record, that between 

the years 1966 and 1973, the percentage of blacks 

at Bennett increased from 27 per cent to 43.3 per 
cent? 

That was - - yes, it did. That was the result of an 
earlier redistricting of the Riverside-Bennett 
Districts. 

What did they do in that redistricting? 

That was before I was on the Board, but I know that 
a portion of the Bennett District, the previous 
Bennett District, was reassigned to Riverside. 

Would you describe that portion that was reassigned 
to Riverside as being predominantly black or white, 
mixed cr how? 

Predominantly white. 

So then what the School Board did is took out 
predominantly white students from the Bennett Distric 


and filled up the tennett District with what? 
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In order to create more room for plack students at 
Bennett. 

Did more black students come into the school? 

That is correct. 

De you consider Bennett High School, with a black 
composition of 43.3 per cent, an integrated high 
school? 

I consider it reasonably well integrated. It is 
approximately the percentage - ~ judging, as I do, 
with reference to the composition in the district, 
it is pretty close to the district composition. 

So that is very definitely an affirmative act on the 
part of the Board of Educatio. -:o achieve integration 
in the school system? 

Yes. That was - ~- When it happened in the mid-60's- 
that was an affirmative act. 

Now, in 1966, Grover Cleveland was listed as having 
a black composition of 6.6 per cent, and as of 
October of 1973, the black composition was up to 
22.7 per cent? 
Yes, sir. 

All right? 


Yes, sir. 


EONA J. PACZYNSKi. COURT REPORTER, 2237 STONY POINT ROAD, GRAND ISLAND, New YorK 


502 


A. B. Gardner, for Pitfs., Cross. 232 
1 
Q Okay. That is a 16 per cent increase, a 16.1 per 
z 
cent increase? 
3 
A Yes. 
4 
Q De you know, of your own knowledge, or through facts . 
5 
that came to your attention, whether this increase 
6 
came about through some affirmative action on the 
7 
part of the Board? 
8 
A Yes, I do. Part of it came about as a result of 
9 
the voluntary busing program, because the Board 
10 
established the policy that if a student was bused 
si to a receiving school in a high school district other 
ad than his home district, that he had the choice of 
- attending high school either in the district of the 
i school to which he had been bused or in his resi- 
- dential district. Part of those students who were 
+8 bused into the Grover District went to school, 
17 


elementary school in the Grover District and continue 


going to Grover. It may have been also the result 


~ of a redistricting of Grover per se, Grover itself, 
a I don't know that. 
21 


Q Is it also fair to say that Grover is situated in a 
predominantly white neighborhood? 


Yes. 
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With respect to xensington High School in the vear 
1966, the percentage of black membership in the 
school was two per cent, and in October of 1973, 

it had risen 41 per cent, to 43 per cent? 

Yes. 

Is it fair to say that Kensington is located in a 
predominantly white neighborhood? 

Yes, I think so, but it is interesting to take a 

look at Schools 61, 85 and 82. 

Yes, it is interesting, but is it not a fact that 

it is still located in a predominantly white neighbor 
hood? 

Yes, I think so. Less so than before, I don't think 
it has the same majority as it once did, the schools 
indicate that. 

Do you think then - - Would you conclude from these 
figures that some affirmative action of the Board 

has substantially contributed to the increased 
percentage of blacks in Kensington High School? 
Provably some. I would be less cartain of Kensington 
than I would be of Grover, for example. I would want 
to take a look. The same argument I made as to 


Grover, you know, with the busing, the transported 
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pupils to the receiving school - - 

Busing, that is an affirmative policy of the Yoard? 
Certainly, I said so before. I'm not sure whether 
the Roard has created the racial balance at 
Kensington to the same extent that it created it 

at Grover, or whether the Kensington situation 
results more substantially from neighborhood popula- 
tion change, residential patterns. 

well, without going into Lafayette to the same ex~ 
tent, is the same thing true at Lafayette, the 
racial composition of Lafayette has, in fact, sub- 
stantially increased since 1966 to today where, even 
in your definition, it is an integrated high school, 
right? 

Yes, that. 1s correct. 

Would it be fair to say that Lafayette is still 
situated in a predominantly white neighborhood? 

Yes, sir. 

Almost exclusively white? 

Yes, sir, it would be. 

Would you conclude that the reason for this increase 
and the fact that Lafayette today is a racially 


integrated high school is because of the affirmative 
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action of the Board of Education? 


A Yes, but more than that - - do you have ~ - I'm sorry 


3 Mr. Gregory. I want to answer your question, but do 
4 you have the attendance figures over a period of 

8 years, the total pupil attendance figures? 

6 0 No. 

7 18 I don't think they're in evidence at all. 1 would 

8 be interested to see. I think you will find that in 
9 some of these high schools, the total enrollment is 
10 down, so that the percentage of atudents attending 
11 a school which is black may represent a smaller net 
12 inerease than you would think ordinarily, although an 
13 increase because the total population of the high 

14 school student body is down, the total enrollment 

15 in the district is down in the lastthree years by 

16 close to ten thousand pupils, but not the blacks, 

17 because the blacks stay in town. 

18 9 with respect to - - I'm sorry. 

19 | A The tetal population is down. The black population 
20 is not because there is less movement of blacks. 

21 14 I take it that you are taiking about the student 

22 population? 

23 | A Yes, the student population. 


anc 
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1/9 Because the blacks stay in town? 

2 1A Because the blacks stay in town, less movement out 

3 of Buffalo of bleck than of white families. 

4\a I take it by that you mean the whites are moving 

5 out of the Buffalo School District? 

6) A Out of the Buffalo School District and out of the 

7 City of Buffalo, yes, sir. There are other demographic 
8 reasons for it, as well. 

9 {10 With respect to Riverside High School, the black 

10 percentage in Riverside went from 1.4 per cent in 

11 1966 to 14.4 per cent in 1973, an increase of 13 per 
12 cent, right? 

13/4 Yes, sir. 

14 |@ Is it not a fact that of all the high schools in the 
15 City of Buffalo, those academic high schools, maybe 
16 even the vocational schools, Riverside is the one 

17 high school furthest from the core area of the 

18 City, right? 

19 |- Yes, sir, I think that is correct. 

2 |Q Is it fair to say that Riverside would represent 

21 the longer bus trip for any black student having 

22 | te be bused to school? 

23 «| A Well, 4t depends upon where the black student lives. 
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From the core area I'm talking about. 
| 


Well, maybe slightly lenger than South Park or 


Bennett, yes, but not significantly. 


419 Now, I take it from - - 

5 | THE COURT: I hope, Mr. Gregory, we are 
6 not going to make Mr. Gardner a 
7 transportation expert, such as 

8 bridges out and all that sort of 
9 thing. 

10 | MR. GREGORY: Pardon me? 

11 | THE COURT: I‘m sorry, go ahead. 

12 


13. | BY MR. GREGORY: 


46/Q In terms of your own definition, would you consider 

15 er would you not consider Riverside, with a composi-~ | 

16 tion of 14.4 per cent black membership, an integrated | . 
17 high school? at | 

18 |A As I answered a similar question before, I would 

19 say that is a significant variance from the popula- 

20 tion mix of the district. 

21 In other words, do I glean from your remarks relative 

22 to that that you don't consider a school integrated 


unless it substantially complies with the racial 
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composition of the community? 


Well, not necessarily. It doesn't have to mirror 
the racial compesition of the school population, 
not just the community itself, but I guess I feel 
it has to have - - don't ask me to define it, I 
won't try to do so because I can't - ~ I think it 
has to have more than a nominal presence of the 
minority race. 

I take it that you then consider 14.4 nominal? 

I consider the 14.4 to be at a substantial variance 
with the 45 per cent in the total district, and in 
that sense, nominal. 

Okay. Of course, the same thing is true for South 
Park High, everything you said about Riverside holds 
true for South Park? 

Slightly more so, I suppos:. 

The figures are approximately the same? 


Yes, sir. 


Okay. Now, let me ask you this. Do you feel that- - 


even though you feel that is nominal to be interprete 


ag you have dascribed, do you not feel that the in- 
crease in the percentage of black membership in 


Riverside High can be directly attributable to the 
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affirmative actions on the Board, on the part ef the 


. Board to implement integration? 

Sia I think it can. I'm not suggesting that everything 
4 is just as simple as arithmetic. We are dealing 

5 with people, not numbers, and I know that. I don't 
6 want my remarks to be wisunderstood in that regard. 
7. | MR. GREGORY: Your Honor, I would like to 

8 pursue a couple of other areas, I 

9 don't know how long - - 

10 | THE COURT: I had hoped that we would be 
11 able to excuse Mr. Gardner. 

12 He has spent a day and a half with 
13 us. He is not going to be the only 


witness in this case. It soems to 
me that many of the questions that 


you just asked him about the makeup 


of various schools is in the record, 
and it doesn't make a whit of differ- 
ence. It is interesting to have his 
opinion, but he has expressed his 
opinion again and again and again 
about what his view was as to 


whether or not this was sufficient 


—oneenncneaateetseeeae, 
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or insufficient, and it really 
doesn't help us to look upon him as 
che only witness in the case. You 


are going to have a lot more witnessep. 


5 | MR. GREGORY: I didn't ask these questions to 
6 get this into the record, it is al- 

7 ready in the record, it is an exhibit 
8 in the record. I asked Mr. Gardner 

9 these questions “ecause Mr. Gardner 
10 threw out - - 

11 | THE COURT: Mr. Gregory, he testified about 
12 | meetings with the Board, meetings 

13 with Mr. Nyquist, meetings with other 
14 Board members. You know, this hes 

15 nothing to do with that, what his 

16 opinion is. 

17 | MR. GREGORY: If I may, your Honor, I specifi- 
18 cally remembered - - 

19 | THE COURT: What do you want to ask him 

20 about? 

21 | MR. GREGORY: I was going into the remark abau 
22 optional districts, how they affected/- - 
23 | THE COURT: Ail right. 
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BY MR. GREGORY: 

Q I would like to ask you a couple of questions. Sin 
your tenure on the Board, you have become familiar 
with optional areas? 

A Yes. 

Q One of the optional provisions is that any student 


living on a street that forms the boundary of a 


8 «jhool district could go to the school regardless 
. of - - hold that - - could go to either school, 

10 right? 

11 | 4 Yes, sir. 

2 14 That is, the street he lives on acts as a boundary 
13 for him? 

ota Yes, sir. 

1 1 Q Now, do you know how long that particular optional 


policy has been in existence? 

A No, I don't. 

Q Do you know whether or not this partictlar optional | 

policy was put into effect by the Board since you 

have been a member? 

A No, I am sure way back before that. 

Q Would yu say it was way back and long before the 

question of segreg:tion or integration arose in the | 
| 
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City of Buffalo? 


2 1A I really couldn't say, I don't know. It is an old - 

8 I don't know, what is my guess worth to you, Mr. 

4 Gregory, nothing really. 

5 | THE COURT: Mr. Gregory, if that proof is 

6 important to you, it is very simple 

7 for you to bring in someone knowledge 
8 able about that, and they can explain 
9 the whole history of the options. 

10 | MR. GREGORY: I won't pursue that portion any 
11 further. 

12 


13 BY MR. GREGORY: 


4 | 4 
15 
16 
7 | 3A 
18 Q 
19 
20 
21 
22 {A 
23 Q 


Do you feel that the optional zones and optional 
areas have substantially contributed to the racial 
imbalance in the City of Buffalo that exists today? 
I believe it contributed to it in some measure. 

Well - - I forgot the question I was going to ask 
him. Do you, of your own knowledge, know the extent 
of the busing program in the City today, tne number 
of students? 

Approximately, yes, sir. 


How many? 
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Something - - they don't have the first five week 
report this year, it takes five weeks of school before 
they have hard figures or reasonable figures that 
they can rely on, but it is something in excess of 
three thousand, thirty-two, thirty-three hundred, 
maybe a few more this year. 

Do these three thousand or thirty-two hundred, are 
they made up of all black students? 

Black and Spanish surnamed, I am not aware, as far 
as I know, there are no whites, there may be some 
inner-city whites in the group, I'm not sure. 

Are they all bused out«‘’%e of their neighborhood 
school district? 

Yes, sir. 

Are they all primarily bused for the purpose of 
achieving integration or better racial balance in 
the schools? 

Yes, sir. 

Do you know for the last ~- - let‘s say for the last 
school year, which would be '73-'74 school year, 
what the cost of busing to the Board of Education 
was? 


The figure used to be about tvo and a half million. 


EDNA J. PACZYNSKI, COURT REPORTER, 2237 STONY POINT ROAD, GRAND ISLAND, NEW YORK 


514 


A. B. Gardner, for Pitfs., Cross. 


There was an NFT fare rate. I would estimate close 


: to three million. Ten per cent is the cost for the 
Board of Education. 

' Q I don't know what you mean. 

, A I would estimate the cost at close to three million 
‘ dollars for the last year of which, in answer to 

: your question, the portion that the Board pays - - 
i the Board lays it out and receives ninety per cent 
* reimbursement in the following year. 

oi Q One last question. You worked on the school budget 
o for '74-'75, right? 

ao Yes, sir, I did. 

18 9 What was the amount of the budget, in round figures, 
14 I don't want to hold you to the dollar or penny, what 
15 was the budget request of the Board of Education to 
16 the Common Council? 

Wei, I think I've got that with me. May I look? 

18 19 Just roughly. 

9 Ta I would say we requested around ninety~six, ninety- 
20 seven million dollars. 

21 Q What were you granted? 

2 iA I think around ninety-one. 

23 10 This was a budget that had a built-in deficit of 
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something like five million dollars? 


A I think that is correct. 

THE COURT: Mr. Griffin? 

4 | wR. GRIFPIN: Conscious of the time, your 
6 Honor - - 

6 | THE COURT: You know, the thing is, if we 


are going to be some time, I think 
the bert thing to do is to break. 
Mr. Noel and also the Court can only | 
absorb so much and - - 
MR. GRIFPIN: I could do my redirect in six 


minutes. I will cover it with a 


13 broad brush. I had planned to be 
| 14 more specific - - 
| 15 | THE COURT: My point is this, I don't want 
16 to cut Mr. Gregory off or yourself. 
17 If we could do it conveniently, it 
18 seems to me that it would be best to 
19 let Mr. Gardner go. He has been with 
20 us for a day and a half. Go ahead. 
22 | REDIRECT EXAMINATION BY MR. GRIFFIN: 
23 19 This morning, Mrs. Coon brought up new matter as to 
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two reports that were purported progress reports, 
that were submitted by the Board in 1969 and 1970. 
Without going through all the details, one thing 
mentioned was the opening of the West Hertel School, 
correct? 

Yea, sir. 

That had occurred sometime before 1969, had i* not? 
No, I think it occurred in the ~- - as of the fall of 
+869, IT think it opened for the 1969-70 school year. 
That had bews something that was in the process for 
some timat 

It had been reported upon for a long time, sure. It 
wasn't naw, 

Te liste two items, the voluntary busing plan and 
portable classrooms, that was all part of one thing, 
is that. correct? 

Yes, the portable classrooms made possible in part 
of the busing plan. 

And the next thing that was mentioned was a project 
at School 54; namely, Project Sit Up, correct? 


%38 £ sir e 


MR. GRIFPSIA : May the record show that School 


oe 


54 has progressed with respect to ite 
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. racial balance now up so that the 
black population is 66 per cent, in 
? accordancs with the 1973-74 census. 
4 


5 | BY MR. GRIPFIN: 


Si¢ And the last thing that © « ticned was coo ,®ration 
7 with suburban school districts, and you covered that, 
8 correct? 

9A Yes, sir, I mentioned that. 

10 19 Just to zero in on those progress reports; in your 

i judgment, at that time, did the Board's report show 
12 any meaningful progress toward eliminating the H 
ia progressive segregation of the schools? 

14 | MR. GREGORY: I am going ts obisect to the 

15 question for once. Your Honor, t..¢ 
16 draws conclusion. Th record will 
17 speak for itself. This is obvious) 
18 a legal conclusion that he is being 
19 asked to answer. 

20 | THE COURT: Well, © will permit the answer. 
21 I will keep your argument in mind. 

22 | THE WITNESS: Mr. Griffin, the matter to which 
23 you refer first involved me catieaeiis 
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in an active sense in the integration 
of the schools because I reviewed the 
~eport, the early report, that passed 
before the Board for approval before 
they went to the Commissioner, in 
comparison with previous activities 

in integration efforts by the Board, 
and I concluded that while the Board - 
and expressed myself many times to 
this effect - - while the Board had 
Started out upon a program of busing 
and of middle schools and of a variet 
of other things, by the time that - - 
with hopes, and in the case of the 
portable classrooms, for example, 
against adversity - - but that by the 
time I became a member of the Board, 
it was clear that there had not heen 
made significant additional progress 
and that none was likely to be made 

if we merely continued the same efforth 
which had been proved to be inagt?ici ~ 


ent, and I was particularly anxious to 


see if we could not redouble those 
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efforts, and to this day have act 


done so. 


GRIFFIN: 

Now, the last matter that I would like to ask you 
about, without conceding the relevancy of Mr. 
Gregory's line of questioning at this stage in the 
case, Mr. Gregory asked you some questions about 
transportation, busing or however you want to refer 
to it, within the Buffalo School System, and that 
the directive of Commissioner Nyquist, of January, ‘ 
1972, to achieve a meaningful racial balance of all 
the schools, would have required some additicnal 


transportation, do you remember that line of 


questioning? 

MR. GREGORY: I object to the form of the 
question because he ia not quoting 
my meaning correctly. 

THE COURT: I will take that into account. 
Overruled. 

BY MR. GRIFFIN: 

Q Is it not true that in most instances of students 
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attending vocational schools within the City of 
Buffalo, that they daily take a bus to and from 
the schools? 

Yes. 

For years, the Board of Education in the City of 
Buffalo has been paying for that, correct? 

Yes, sir. 

Incidentally, is that cost included within the 
three million dollar busing cost that Mr. Gregory 
mentioned? 

The figure of three million dollars includes both 
integrated and nonintegrated transportation. 

In the general south and southeast part of Buffalo 
there is no vocational ‘hool, is there? 

No. 

Anyone that goes to vocational school travels every 
Gay by means of a bus? 

Ves. 


In the general northeastern part of Buffalo, at least 


north of Delevan and Kenzington, out in the Bennett 
area, there is no vocational school, is there? 
None on the east side of the City, no. 


So that any student from that area, and there are 
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many, daily use transportation to attend a vocationa 
school, correct? 


Yes, sir. 


Is it not true that for years there are special 


5 progress classes made availabie in the City of 

6 Buffalo where students will travel a distance on a 

7 bus? 

8 | A Yes, sir. 

91Q Ien't it true that daily within the City of Buffalo, 
10 back and forth, and subsidized by the City of 

11 Buffalo and the State of New York, that students go 
12 to a variety of private schools, back and forth, 

13 through bus subsidization by the State of New York, 
14 through the City of Buffalo end the State, to both 
15 elementary and high school, is that ccrrect? 

oe Yes, sir, that is correct. 

17 |@ Isn't it true that in just about each contiguous 

18 suburban area to Buffale that alementary school 

19 children and high echool children daily travel to 

20 schools by mans of transportation, as opposed to 

21 neighborhood schools? 

22 «(61 A That is my understanding. 

23 | Yet, the Board of Education majority, as of April, oo , 
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1972 - - correction, March of 1972, when the issue 
came before them as to achieving integrated education, 
in accordance wich the Commissioner's directive, 

took a complete position against providing transport 


tion for that purpose, isn't that correct? 


A Yes, sir. 

MR. GRIFFIN: That is all. 

THE COURT: Mrs. Coon, do you have anything 
else? 

MRE. COON: No. 

MR. GREGORY: I do, I do. 


RECROSS EXAMINATION BY MR. GREGORY: 

Q What are the ages of the children being bused to 
vocational schools? 

A Secendary school students, probably on the average 
of fourteen and up. 


Q Do you know how many take the bus? 


A ‘swenty-odd thousand, twenty thousand a day, something 


like that. I think we have around twenty thousand 


bus passes. We also operate twenty-seven, I believe, 
buses of the School Board itself, which are involved 


in the integration transportation program. 
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But those are high school students? 
Well - - 

That are being transported by the NFT bus, they 
get on the bus like everyone else does. 

Yes, but there are a lot of other students who get 
on the NFT also who participate in elementary 
school busing programs. 


THE COURT: Mr. Gregory, you can make this 


point, but I am sure there are recor 


10 which can be put in here - - 

11 | MR. GREGORY: Well, your Honor, I really don‘ 
is want to quibble, but Mr. Griffin 

13 could have made the same point with 
14 records, and there are other people 
15 he is going to call, too. I have no 
16 further questions then. 

17 | THE COURT: All right. Thank you, Mr. 

18 Gardner. We will convene again to- 
19 morrow at 10:00 o'clock and continue. 
20 | MR. SCHWARTZ: I realize that there are other 
21 pressures on the Court, but would it 
22 be possible, because of two out of 
23 town witnesses, tomorrow, to convene 
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at 9:30? 

We will start at 9:30, Mr. 
Schwartz. In a case like this, I 
know it is hard to schedule. Sut it 
is going to take evidently some time 
with some witnesses, maybe some are 
only in for one point. I think we cay 
go along with that, perhaps it would 


be best if we start at 9:30. 


(Thereupon, the court was in 


recess at ©:3% p.m.) 


@eabveeneeeenween et 


seen ne ate O TE 
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1 | PROCEEDINGS: Oetober 3, 1974, 9:59 a.u. | 
2 | APPEARANCES: As before noted. 
3 
4 
6 | THE COURT: Mr. Griffin, Mr. Schwartz. 
6 | MR. GRIFFIN: I yield to Mr. Schwartz thie 
7 morning. 
g | THE COURT: Fine. 
9 | MR. SCHWARTZ: Your Honor, Mr. Gilbert H. 
10 Francis, please, is our next witness 
11 | THE COURT: Mr. Prancis, step up, please. 
12 | MR. SCHWARTZ: We thank the Court for its 
13 cooperation in setting the hour 
14 early this morning. 
15 | THE COURT: I wasn't able to meet it iT 
16 I had some lawyers come in on an | 
17 important matter, 
18 


2 |GILBER?T HH, FRANC I §S (108 Bennington Drive, 
21 | Heightstown, New Jersey), a witness called by and in behalf 
22 of the Plainciffs, having been first duly sworn, was @xamine 


23 and testified as follows: 


te 
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a °. 
+, Prangis, <30 2a vou peesert occuLret ion 
Riese SY cpa: reste { .64ue) srployment Opportunities 
Po. OUPe tide. et ehie a) Corporation. 


hee Le that vsorporation located’ 


jooulbridpe, New Jersey. 


What was your position prior to that? 


8 | A. Prior to that I was Director of Civil Righta for the 
( 9 Stats of New Jersey. 
10 | & Por the entire State of New Jersey? 
1 | A. The entire state, 
13 1c During what period of time did you hold that position? 


13 1A. During '73 and a portion of '74, 


14 | THE COURT: Excuse mé, Mr. Francis. Can 

15 you just keep your voice up @ little 
16 bit more, please? 

17 | THE WITNESS: Sorry. 


18 | BY e SCHIAPRTZ: 
19 |Q. And shat were your duties in that position? 


20 | A. Well, the position is the same pesition as the 


21 Commissioner of Human Relations or Human 3ights fo: 
22 the State of New York and in that position I was 
23 responsible for all Civil Rights cases that are 
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brought by complaints or initiates 7 the bavision 
or in cases of the cases that were bcought about by 
people within the State Government who weve filing 
ageinst the State Govevnouent itsgel?, 

And what position dia you hold before that? 

Before that I was the Assistant Branch Chief for 
Elementary and Secondary iducation for the Office of 
Civil Rights in New York. 

For the Office of Civil Rights in New York? 
Department of Health, Education and Welfare. 

I see. The Federal Department of Health, Education 
and Welfare? 

Right. 

And how long were you in that job? 

I was in that job for about clx years. 

Now, what were your duties in that Jjob7 

To be involved in compliance reviews throughout the 


region and in part throughout the various other 


19 regions in the country; to participate in elementary 
20 _ and secondary school district ceviews and at times 
21 I worked on higher education reviews and worked in 
22 contract compliance and any other area that related 


to HEW's responsibility in enforcing Civil Rights 
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compliance. 

Now, you said, you -eferred to a compliance review. 
dhat is that suppysed to be coapliance wilh? 

The cumpliancve is with Title 6 of the Civil Rights 
Aet of 1964 which atates essentially that any 
organization that regelves money directly or indirect 
from the Federal Government under Hi! are responsible 
for review to make aure that they do not discriminate 
because of race, color or national origin. 

I see, and that included school syateus receiving 
HEW money? 

Yes, it did. . 

Now, in the course of these duties on behalf of the 
public, - the Department of Health, Kducation and 
Welfare, Gid you do any work in Buffalo with the 
Buffalo School System’ 

Yea, I did. I waa the head of a review team that 
game into Buffalo to ao a routine compiiance review 
ef the Buffalo €chool bistrict. Would you like me to 
give you a little background on that? 

well, can you first tell us or tela the Court when 
that was? 


The firat contact with the Buffalo Schoul bistrist 
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was in February of 1971. 
2 How did that contact come about; what induced this 
review? 


A. Well, fisest of ali, Hiv has a responeibility which 


5 comes about in two ways. An individual files a 

6 complaint against a school district or entity or the 
1 office for Civil Rights on its own may determine 

8 that they would like to review a particular sshool 
9 district. The latter was the case in Buffalo «where 
10 members of our staff who were what we call a site 

ll selection committee reviewed statistics as provided 
12 by the gchool districts within the confines of New 
13 Jersey and New York determined that Buffalo was a 

14 school district where they felt there was some dispro- 
15 portionate figures that required explanation. As a 
16 reault that it was determined that Buffalo woulda be 
17 the Gite of a school district review, 

18 |Q By the way, just to back up one moment, Mr. Francis, 
19 should violations be found and go uncofY¥ectea, what 
20 ia the sanction? 

21 (A The sanction is that federal moneys that are coming 
a2 into the sehool district may be withheld. 


23 | And that would have applied to the Buffalo District 
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should violations have been founc and gone uncorrected 

A. Yes. 

& Now, did you come in alone or was there a team of 
investigators or what coming inio Buffale? 

A. Well, the Buffalo Review was conducted in atagea and 

6 meybe I can cun it througn rather briefly for you. 

1c If you will. 

8 | A The first visit to the Buffalo School District entailes 

9 two of my colleaguesmd myself coming to the district 

10 and meeting with Dr. Manch. 

11 | Were you the head of thi: team? 


12 | A Yes, I was, and wz met with Dr. Manch and the various 


13 deputy and asezsiute superintendents and we had a 

14 meeting at which time I outlined the purpose of the 

15 review, the authority for the review and in some ways 
16 | detailed what we would like to do while we were in 

17 the scnool district. After that we had 8 meeting 

18 with all of the aaminiestrators, central office as weil 
19 ag school administrators, principals and so forth out | 
20 at Woodlawn Junior High Schooi. | 
241 12 Let me interrupt. This was February 1971? ) 


a 1 A. Yes, it was. At that time I issued, to eash of the 


23 principals, a twenty-three page Questionnaire which 
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we considered as background information to heip us 


| 
2 | to gain knowledge about the schvol system and each of 
3 the individual schoola within the system, That form 
4 wae issued to each principal attending the meeting 
5 that day for shsm to complete within a period of 
6 three week and turn over to the school district and 
7 for them to return to us so that we could compile 
8 data and background information on the schools prior 
9 to our going, into the schools to conduct the review. 
16 |Q Were those questionnaires returned’ | 
11 | A. Yee, they were, In some cases because of the tyr 4 
12 of questions involved in the questionnaire, thers were 
13 more than a hundred pages in the response. To ¢ive 
14 you an example, in questioning the schol diatrict on | 
15 the background form we asked them to go back fifteen | 
16 years and provide us information on the number of | 
17 teachers in the total school, the total number of | 
18 teachers in the school, the total number of minority 
18 teachers in the school and we did the same thing in 
20 breeking it down for students. we also did the same 
21 thing for capacity of the school. We also went into | 
22 4nformation ag to the type of guidance programs that 
23 the school may have, all the way down to including the 
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went to the newspape: offices and we sat down and 
went through their old files and we wt ally looked at 
practically every faily newspaper o® the two ma for 
newspapers in the Buffalo area fear the past tuwenty- 
five years. ‘je went through minutes of the Common 
Council. We went through quite 4 few things. 

Now, did there come a time when you put this all 
together in some kind of a report? 

yes. We pulled it together and all the material was 
turned over to me to put into one basic document 
which was done and -- 

when was this? 

This tasic document was completed by June of 1972. 
Now, is that basic document PX 263 and 264 which have 


peen marked for identification? 


That ie my copy, my working copy of the basic document 
Now, what happened with this s‘\ocument after you 
completed it at HE«? 

The origiral and a copy of the basic Gocument were 
turned over to HEY Central Office in vashington fou 
review by the Elementary and Secondary Education 
Braneh and by the general council of HE4. 


That was in June 1972? 
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Yes, it wag. 
Now, this therefore is your report and not an HEW 
cooument ? 

That La correct. 

Now, the normal procedure in HEW with respect to 
compliance review, is it fair to say that when @ 
lawsuit is started by either private parties or the 
Justice Department that the department tends to hold 
back on its action? 

It 48 considered asa being a wise procedure because 
you have two people trying to grind at the same 
problem at the same time. Therefore, you are wasting 
the energies of one and insomuch asa it has been 
found that where private suits have been conducted 

or where the Justice Department goes in that the 
progress, that the essential purpose of the HEW 


function is usually served, so there is no point in 


17 

18 HEW also proceeding on the same lines at the same 

19 time, 

2 | Q 80 therefore there was no need for HEW to go ahead 

21 with this after this wuit in this particular proceedi 
22 was filed in June of 1972? 

23 That is correct. 
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Now, Mx. Francis, i should like to turn to abour 
2 ed 


2 three ov fouv aveas ef you: fnquicy as veficcted 

3 both in this Gocuvent anu shat you have to tel the 

4 Court anc let me first turn to the qucution of two 

5 schools, 4 and 34. wit you look into the situation 

6 at those two schools* 

7 | A. In two ways. In Schools 4 and 34 on the initial 

8 on-gite veview a team went out anc did the no:mal 

9 voutine compliance Investigation at that particular 
10 school. ‘hen this data was returned to me, I looked 
11 at it and I saw what the situation wag anece you had 
1g one school that was predominant ly minority and one 

13 school was predominantly majority. As 3 result of 

14 this and on the revisit to the achvol district, I 

15 took someone aith me and «e went out to the avea of 
16 4 and 34 visiting both schools ani also going though 
17 the communities to get a visual observation of the 

18 composition of both communities. 

9 ie Now, in connection aith Schools ‘I ana 34, aid you look 
20 anto the question of whether, - well, strike that. 

21 As the map inolsatee, School 4 13 a majovity black 

22 school, 13 that correct? 

”~ A. That is correct. | 


Ang School 34 is a majority white school, is 
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corvect? 
A. That is correct. 
Q And that they are within several blocks of each other, 
4a that correct? 

That is correct. 

Now, did you find anything out about the ethnic 
composition of the neighborhood in which the two 
schools were located? 


A. The ethnic composition of the entire area, you find 


that there is some mixing on both sidea, but you will 


find that the area -- 


a Excuse me, by “area” you mean the school district? 


A. Within the school district, the area where 4 is above 


is predominantly minority, where 34 is predominantly 


majority. 


Q Did you make any studies to determine whether or not 


white children residing in the area near School 4 


were going to School 34 and whether any black students 


residing in the area around Schuol 34 were going to 
Sehesl 4? 

A. We made, - we sat down and we reviewed the :ames and 
addresses of every student attending both schools. 


We determined based on the address listed for the 
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students attending the schools that there were some 
forty children living in the area of 4+ who were 
attending 34; they weve four children living in the 
area of 34 who were attending School 4. 

Did you look into the racial, - whethe: the children 
were black or white? 

we found that the majority, more thar ~alf of the 
children of the forty, - I think it was twenty-one, 
approximately twenty-one of the children attending 
34 were living in the 4 area were majority or were 
white. : 
Okay. ‘was this the conclusion you came to as reflecte 
at Page 587 of PX 264, “The fo-egolng figures would 
show thirty-eight minority students, thirty-one black 
and seven Spanish surnamed who should be attending 
School 34 enrolled in School 4 and forty-one whites 
who should be attending School Number “4 attending 
School Number 34, clearly indicates that the Board 
policies with respect to permitting their parents to 
enroll the children in the school of their choice is 
contributing to the continued segregation of these 
two scheole"; was that your conclusion? 


That is my conclusion. 
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Q. Ana dces this document cortain the actual names and 


addresses of the children a4nvolved in this area, this 


2 
3 matter to which you have just testified? 
4 |A Yea, it does. 
5 |2® Okay. Now, did you have any conve sations with 
6 school system personnel about this matter? 
q | A. Spoke to the principal, the same principal is asain’ 
8 of both schools and we apoke to her as to the reason 
9 for children who lived in the 4 area attending 34 
10 and the reverse situation where children living in 
ll 34 were attending 4 ard she said that this was not 
12 something that was done by her but by the previous 
13 principal who granted some favors and the favors were 
14 of the nature if a child, af a parent was to ask their 
15 ehild, if they were living in the area of 4 and they 
16 wanted their child to go to 34, the principal, the 
17 former principal knowing the person sould say "Okay", 
18 and following their brothers and sisters as they 
19 followed would follow suit without any additional 
20 need, excuse me, for permission, would foliow suit 
21 and even though they lived in the 4 area, would go 
22 to 34. 


Did you come to any conclusions as to the relative 
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12 \A. School 34 is an antiquated school and the only reason 


18 why, - the change had not been made before was because 
14 it was proposed, ~- was that the parent protest in that 
15 partioular area had prevailed allowing the continua- 
16 tion of that particular school. 

7S How do you know that fact, Mr. Francis? 

18 | A. We knew that fact from the Board of sducation, from 
19 speaking «with people on the Board of sducation, 

20 speaking with the pcincipal in this particular case; 
21 also from Board minutes and also from the newspapers. 
22 | Now, you have spent a fair amount of time in the area 
23 of education and school districting and that whole 
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sizes and capacities of these two schools: 

Ag ineicated in the facilities section of the report 
we determined that School 4 wés underutilized and 
was sufficient to fuily contain all of the children 
attending school in that distiict. In other words, 
the children who were attending School Number 34 
coulé be placed into School 4 without any difficulty. 
bia you learn anything about -.- 

And it would sti11 beunderutilized. 

Did you make any findings about the age or condition 


of Sehool 347 


sa wane Cowen htt ee ee ee eee eae 


13 | A. Yes, because that was an area that we considered a 

14 clear viciation. 

“ue And that contains material that you have gleaned oe 
16 and that you gathered from school hoard minutea, < 

17 I am sorry, echool board records and from your own i "R 
18 investigation? 
19 | A. That is correct. 2 
20 1|@ Now, 41d you also look into the question of the racial : 
21 composition and assignment of the stat? of the Buffalo : . 
22 School District? : 
23 «| A Yes, we did. fe 
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question of achools, isa that corre.. 
Yes, I have. 


On the dasis of your experience and judgment, would 


4t have been possible physically and other ways to 
merge theac . jo schools? 

Yes, they could have. 

Were you given any other reasons why these two schoola 
were kept «*parate? 

None that I recall at the moment. 


Now, incidentally, the whole question of Schoois 4 


| 
| 
and 34 is discussed in your report starting on Page 


Aces aco S oy heen h SneneaRO it SNeeaimiEe oS Lhe ¢thate narwmaant 9 


; 7 % a) hs * : > < . : 3 , 
; ‘ so : ; : : 
540 
G. H. Francis, for Pitfs., Direct. 28 


Ana this was dene in «hat manne": 

dell, a great portion of it wae done Siow the back- 
ground forms thay auere provided oy bie SCnGol JLStcict 
each peinclpal completine the forms, aid this was con- 
nected to the foma what was provided wy the pe sonnel 
section of the Sohcol visatrict. 32 took the two of 


them and put them together and were able to yo auown 


8 the line and detemine the correcene3as ana the avcurac 
9 of the data that waa furnished to us, 

109 | @ This was in the spring of 1971, 1s that correct: 

41 | A. That 48 correct. 

12 | we Nov., © take 1t the school system provided you with a 
13 | great deal of information, both ecntvally and on the 
14 | spot’ 

15 | A. They were very coeperative. 

146 61}Q And theve were inte:views ag well? 

LT A. During the course of our entire investigation f would 
18 say that we conduct:d some five hunuved interviews. 
199° Now, G1id you come t any conclusions with reaspust to | 


the agysignment and vacial composition of the star? 
of the Buffalo School Syaten, 
jell, Cirsi we came to many conclusylons concerning the 


staff assignment in the Buffalo School vistrict, 
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starting from the top to the Downs + aver: 

one, we determined that the number of administrators, 
essentially principals and assistant principals and 
go forth were totally dispropo:tionate to the numbde.’ 
ef minority administrators, were totally disproportion 
ate to the number of minority teachers in the achool 
syatem and the number of teashers within the school 
system, the total, were Gisproportionate to the ethnic 
composition of the Buffalo School vistrict. 

what about the aszignment issue. 

ve found that more than two-thirds of the minority 
teachers and administrators were consentrated in 
uchools that were ninety-eight per cent minority or 
better. 

Now, are these findings contained at Pages 717 and 
718 of the veport? 

Yes. That is a summary of the findings, yes. 

And that velates to both the assignment of tlack 
teachers and to the question of how many black 
teachers there are and how many black adninistrators 
and the like? 

That is correct, 


Okay. “Now, these are in sum, some of your conclusions. 
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Mrot, che overall pervcunsage of minesity tyachers 
4n the system has nct increased since 1905. ‘The 
sohool background Tous snow number of teachers 
totaling eleven pe. ent of the syatem in 1965 and 
10.3 per’ cent of the cctal in 1970. 

That is correct. 

And then you have wather elaborats details which 7 
won't tother reading, but summarized in quote, "Virtually 
all levels minority teachers are aasignec in signifi- 
cantly higher proportions in predominantly black 
schools than to white schoola", 18 that correct’ | 
That is sorrect. 

Okay. Now, did you ao a study of the transfer of 
teachers out of one school to another looking 
primarily to the racial aspects of these transfers? 
Yes, we did, 

And did you come to any conciusions about that? 

we came to the conclusion that seventy-five per cent 
of the teachers who xeve transferred out ao the 

core area schools of predominantly minority schools 
weie ahite. 

Shay. I show you Page 710 of yous report, Fa 204, 


and ask you 1f theve are your conclusions in sun? 
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Pik Yes, they are. 
212 Let me read them as quickly as I can, “From an 
3 analysis of the above information on teacher transfer 
4 four conclusions can be drawn. One, there are fewer 
5 transfers into the predominantly minority schools 
6 than into the white schools. Two, very few nonwhite 
e ‘teachers transfer into white schools (less than twenty 
8 per cent). Three, seventy-two per cent of the white 
9 teachers who transfer, transfer into predominentily 
10 white schools, anc four, nonwhite teachers transfer 
11 in approximately the same iumbers (percentage -wise ) 
12 asp white teachers (42.4 per cent to 50.9 rer cent). 
13 Okay. Now, your Honor, at this time I should like to 
14 offer in evidence some information on a@chool system, < 
15 on ataff that was provided ua by the school system. 
16 First, a rather large collection of material, PX 45 
7 for identification which is the, - I think it is 
18 called "The Civil Rights Survey indicating the racial 
19 composition of the various schools" by achools in the 
20 City of Buffalo. 
21 | PHE COURT: Ig this prepared by the Board 
22 | or was this by HEW? 
23 1MR., SCHWARTZ: By the Board and turned over to 


scatieesetauneaiomieeoes 
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us by the Board in response, - vell, 
I think at a deposition oc in reaponge 
n inte ‘ropatories. 

The Peal of 197¢ elementary and 
secondary schools Civil ights 
Survey’ 

Yes, your Honor. 
in evidence” 


Jt may be admitted 


Oh, I'm sorry, and secondly, 


I haven't seer it. | 
your Honor, PX 13. 


All right. 45 may be marked in 
evidence. 

PX 13 which contains, - which 1 
a report by the School Board staff 
to tne Buffalo Sehool Board entitlea 
“Nonwnites as a peccentage of the tofal 


professional staff" for the Board 


Meeting dated Febeuary 14, 1973. 


(Plaintiff's sxnibit Number 45 


received in evidence. } 
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1 eas COURT: 13 may be wevacd éiso. 


2 | MR, GREGORY: Yes, your Honor. 

3 | THE COURT: Mark 13 1n evidence. 

4 

5 (Plaintiff's Exhibit Number 13 
6 received in evidence. ) 

7 


g | BY MR. SCHWART2: 


9 |@ Now, Mr. Francis, you are familiar, I take it, with 
10 various efforts threughout the country at school 
1l districts to reoruit black teachers, aren't you’ 


12 |A. Yes, I think so, 


13 | All right. Now, you recall that in discussing your 

14 testimony I showed you Paragraph 22 of the stipulation 
15 which set out the efforts by the Buffalo School Board 
16 to recruit black teachers? 

17 | A. Yes, you did. 

18 |&. And let me show {it to you again, That ia Paragraph 

19 22 of the stipulation which appears on Pages § and g 
20 of the stipulation. Now, Go you have an opinion as 

21 to the adequacy of these measures? 

22 IA. In many achool Gisticts this would be considered as 

23 properly inadequate in the efforts to acquire additional 
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minovivy Lccachars. 

wnat other things have been dome oy oihes achvol 
u“lsti.cts Gm can be done 

in tne period of time of ahich the suf.alo socnool 
viStvict was primarily inveiested in tne @fort to 
veccuit minority teachers, siuilac effort sas being 
undertaien in the achool distiicc in New York wherein 


they went into the southern achool Gistricts and 


contacted teachers who were displaced by the Integra- 


tion program and bought many of these teacherz into 


the New York City School System, Othe. school systems 
throughout the country also did the sane type of 
programs increasing their minority teacher enrollments 
also increasing the minority administrators because 
there were a number of principals and vice-principals 


that were included in chat particula: available source 


efforts were in fact succesufui, that tlack teachers 
were obtained frau souther'n schools who were displaced 
by ahat was happening in tne seuth: 


Do I understand your testimony to be that tnese 
A number of northern school Ulatcictsa Gid venefit by 


EDNA 


that. 
Any other meaguces with uhnich you might oe ramilia:? 
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tics as previously presented, it would appear that 
the Buffalo System is moving rather slowly. 
MR, SCHWARTZ: Okay. Now, in closing this 
section, your Honor, I would like t 
offer Flaintiffs! Exhibit for 
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fell, as time moved on there emergc. a Group 3 3 


firms, a group of minority employment firms who could 
very well provide thea with contacts «ho could be 
reached and possibly recruited into the Buffalo 
School System. 

And to your knowledge, have these banks and ether 
sources proven fruitful for other school systems? 


Other areas they have worked. 


I see. Now I show you Paragraph (d) on Page 6 of 

the stipulation which I have also shown you previously 

ahich deals with the current racial composition and 

aasignment patterns within the Buffalo School District 

and have you had a chance to look at that” 
Yee, I have. q 

Would you consider that this is adequate now in terms 

of the kinds of criteria you apply’ 


Based on the statistics that are there ana the statis- 
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1 adcnticication of whach is a letter 
2 dated June 2, lyfs Ccom the Depart- 
3 ment of nealth, csaucation and | 
4 CLlave, |) 4. SOS MS. ROSS Pt) Hy 

5 Ugiice., iegional Commissione:, 

6 ovPfise ov Aiucation, which was pro-=- 
1 vided us by the Sehool Sytem of the 
8 vity of Bufvalve, and that is a 

9 ducument iInilcatin, tne inadequacy 
10 for their purposes of the racial i 
11 Gamposgition and asgslsnment of the 

12 Buffalo School System anu in effect 
13 threatening to cut ort the funds. 

14 I think it has been agreed to. 

15 | THi COURT: uxnso0it 57 may Le marked in 

16 evidenes. 

17 

18 (Piaintitrs' oxnioit Number 57 
19 received in evidence.) we 

2u) 


21 | BY Ma. SCHYART2: 
be Thank you. Now, it:. ®rancis, did you and your team 


23 make a study of the optional areas. 
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Yes, we did. 


And what did you study, what kindy of data gid you 
look at in this connection? 
we Zuohed at tbe Sticndance re or the indiyiduel 
schools involved in the optional areas, specifically 
those students who resided in the optional areas and 
the schools to which they were attending. 

Now, can you teil us what the significance of @tional 
areas is to the whole question of racial segregation 
in schools? 

It was & conclusion drawn by us on the optiona: 

areas that it provided an avenue of escape for 
majority students into majority achoola and providing 
them an opportunity to evade att«nding majority 
schools. I mean minority schools. 

Now, how does that work? I mean for example you dealt 
in your report at Pages 559 and 60 with some four 
examples. Let us take, for example, School aT 

Item 3 on Page 559 refers to optional zone amon, 
Schools 17, 16 and 56. 

Okay. 

Anco this is markec on Flaintiffs' Exhibit 39 as the 


area on the left of the map, and how did that woir® 
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this gage 23 in he othe: cases «e “vund that 


essentially the majority students living in that 


school. For instance, the optional 3:ea in 17 that 
you are pointing to ‘ight now, thet the ‘majority of 


the students, white studentz, would opt into School 
# 


56. ¥ 


optional zone area op* to the predeminantly majority 
Now, 36 as Plaintif’s' exhibit 1 shows, is not a 
majority black school. 

No, it is not. 

And School 17 fae a majority black school, okay. 
Minority studente in that particular optional area 


would either attend 17 or 16. 


And that pattern .s répeated with the other optional, 
some of the other optional districts in the city? 

The essential premises is repeated in the other 
optional cones. 

And the exampies you give are 40 and 75 in which 


Sehool 40 is only twenty per cent black, while 75 is | 


Right. 


one hundred per cent black? 
And @n optional zone amon, Schools 54, 17 and 74° 


The same thing would apply. 
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Yes. That is what we are talking atcut. Tia ia the 
upper part of the map. 

Yes. 

Okey. And then you have an opticaal zone in the 
south area of School 37 zone and that woud apply 
there aa well? 

In the case of School Number 17, the utilization of 
the two optional zones thereby applying provided the 


majority students the option ef going essentially ‘*o 


either 54 or 56 and therefore maintaining those 


11 schools as predominantly majority schools and maintain 
12 ing 17 as @ predominantly minority school. 
13 | Q. And in your report -- 


14 | THE COURT: Bxcuse me, Mr. Francis, sehen 
16 | you say “optional zone" -- 

16 | THE WITNESS: Yes. 

17 | THE COURT: In the School 17 District aid 
18 that mean that within the district 


theve were cert@in zones or streets 
where studenta if they desired could 
either attend School 17 or School 56 
let us say? 


Yes. In the optional zone any 
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By Re Ries 4. . e 2 ins 
euch Living $a that pactosu: 


avea, -he student or essentially the 
pasent coule opt fov that snilad to 
attend any one of the schools that 
were assigned to that particular 
optional zone. 

It might be assigned, in other 
words, an optional zone, the boundaries 
of the optional cone and the boun- 
devLes of the School 17 District 
would not coincide? 

That 13 correct. | 

All cignt. The optional zone 
aculad be a smaller area within the 
school dstrict zone? 

Right, which would ve adjacent, 
in most cases, in most caves, and 
thiz one you have a very large 
optional area in this one wich 
took in the most part of that 
particula: school distcict because 


you have the cemetary rignt above 


4t so this sould be, - those two 


LAND, NEW YORK 


§53 


G. H. Francis, for Pitfs., Direct. Ky 


option zones sould be basically the 
residential areas and therefore 
School 17, a good portion of the 
school district, of that particular 
school district was an optionel 


zone. 


THE COURT: Of course, if you were a black 


ohild and lived in the optional 


zone, you would also be covered? 


TRE WITNESS: Yes. The option was availabl 
to you. 
THE COURT: All right. 


BY WR. SCHWARTZ: 


7 


But as a practical metter, Mr. Francis, in many of 
these cases the optional zones were in largely white 
areas, is that correct, School 167 

The movement. 

Yes. Did you come to any conclusion about the 
relationship of Main Street totiack and white residen- 
tial areas? 

In many instances Main Street was the dividing line, 
go to rpeak. 


And in what sense, «hich was east and which was west? 
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cooing westy the minority bein, east. 

If at please the Court, at this 
particular time i think it «ould 
behoove us if in fact the boundaries 
of, - by streets of those particular 
zones we keep referring to were 
indicated in the record. 

They are in the stipulation. 

Mo. To help on what he is 
talking about now. 


We can do that too. 


Of course, if we have then. 
Weii, I don't think that 1s nece sea 
We have the map there and the map 
shows the bwundary line of School 17 
an@ the other, to the right, the 
‘other exhibit entitled "optional 


Attendance Areas of Buffalo Elemernta 


Sehools in Bi-racial Residential 
Areas, September 1962", the dividing 
line as [understand it there is from 
@ census tract. 


That's right, you: Honor. 


‘%,. 


1 | THE COURT: 


4 | MR, SCHWARTZ: 


s |THE COURT: ~ 


13 | THE COURT: 


17 | BY MR, SCHWARTZ: 
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And the wrayer area to the east 
ig the area which would be east of 
Main Street. 

That's right. 

And it indicates in 1962 from 
the coloring scheme that area is 
over eighty pe.” cent Negro and the 
area to the optional zones, - is 
there a iegend on the map for that, 
the hatching here? 

It doesn't seem to be, your 
Honor. 

Perhaps we have to make it up. 
Very well. You may continue. You 
ean brim this out on cross examina-' 


tion. 


18 |@ Now, Mr. Francis, were these optional areas brought 

19 to the attention of the echool district adminiatration 
20 | A. Yes, they were, 

21 1@ And what was. their response? 

2 1A I spoke to Dr. Manch concerning the optional areas 

23 and the effact of the optional areas and Dr. Manch 
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2 And to your knowledge did that happen?’ 

8 |, A. Yes. 

4};Q@ Ana to your judgment «as that as a ceault of your 

& conversation? 

6 | A Yes. 

71% By the way, Mr. Prancisa, to your knowledge Dr. Manch 
r kneu of the threatened cut-off involved for failure 
9 te comply, “co you know that’ 

16 | A In the -~ 

11 | MR, GREGORY: Just a minute, please. I am 


20 Dr. Manch. 
21 | MR. SCHWARTZ: Your Honor, the letter is dated 
22 1973. 
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agsgured me that ihe optional areas «ould be deleted. 


going to object unless there is & 
more specific vemark in the question 
relative -~ 

Both Mr. Gregory and Mr, 
Schwartz, we have the letter from 
MEW which is in evidence. It appear 
to m: apparent that votice, whatever 


was in the letter was notice to 


Your Henor, may I be heard? 
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The letter, the exhibit, I take it 
that is what you ave talking about, 
the exhibit that was just Introduced 
makes veference to teacher assign- 
ment and teacher assignment alone. 
I didn't realize that we were still 


on teacher assignment. It seems to 


me we were on optional zones, 
We are on optional zones. 


Now, if Mr. Schwartz! remark or 


question is still relating to that 


particular letter, I would appreciat 


4t af that were specified in the 


question so that I know what he is 
taiking about. 
{WE COURT: I will sustain the objection to 


the question, It is leading. If 


you want to bring it out, let Mr. 


Francis tell us what he had a 
conversation about optional areas, 
with whom and what was said. 


MR. SCHWARTZ: All right. 


THE WITNESS: Nell, I don't want to make any 
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mistakes, but anyho. maybe backing 


up, in the initial, - 1: the 1L.itial 


meeting with Do. 1.auek und his 


staff it was statea that one of the 


options, one of these things is that 
on finding; violations that were not 
corrected that the threat of cut-off 
was there and this is one of the 
steps that HEW covld take. 

a". GUEGORY: I don't have any objection to 
that. 

RR, SCHWARTZ: That is all I asked. 

MR, GREGORY: That isn't what I was objecting 
to, your Honor. 


7K COURT: Mr. Gregory, let the witness 


finish the statement, whatever it is 
Mr. Knisley or Mr. Noel absolutely 


cannot take down the statementa of 


two people talking at once, All 
right. 

WE WITMESS: As the investigation progreased 
at any point at which ve found an 


area of possible violation, this 
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MR, SCEMARTZ: 
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area was diecussed «sith Di. Manch 


for corrective action to be taken. 
Mr. Gregory, iu there anything 
you want to call to my attention? 


Your Honor, that is not, - he 


had testified to that carlier. 
That is not what J was objecting to. 
Mr. Schwartz asked a question in 
which he asked the witness "Was the 
School Board” or somebody in the 
Seheol Board netifie’, were they 
avare of the cut-off of funds, and 
if Mr. Knisley will reaé the questi 
back you will see what I am object 
te. 

Mo, we won't, Mr. Gregory. 
Mr. Gregory, I do think that that 
was not exactly the question and why 
Gen't we just let Mr. Sehwarts put 
another question. 

No, your Honor. I have gotten 
the answer I want. 


You may continea. 


16 


i 
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BY MR. SCHAART<.: 


& 


Thank you, your Honor. Thee ie oo meeu tor ue to 
centinue on that iine. Now, Hr. Francie, uid you make 
a atudy of the vocational schools in the City of 
Buffalo? 

Yes, we did. 

And @id you come te any conclusions about the student 
eemposition on @ racial baeis of the schools? 

If I may lead inte that. 

vine. 

Duri ng the course ef our investigation one of the 
things that we 41d was to meet with community groups 
te try and get the feeling of the stints) as to 
what was going om in the Buffalo School Districts. 

It is through one of these meetings or &8 an extensio:. 
ef ons of these mectings that 8 complaint «as filed 
with us stating that there were policies and practices 
ag reistes to the admission of minority students in 
the vocational sehools that warranted our looking 
Amto because it was felt by the people who made the 
complaint that they were discriminatory and therefore 
cended to exclude minorities from the vocational 


schools. \ie proceeded in the routine manner of our 
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compliance review and looked at the vocational schools 
and we didn't change anything as @ result of the 
complaint, but it brought to light that there was 
concern about that particular point. We went down 
the rosters of the vocational schools and based on the 
background forms we saw that the admissions, - we 
could see the change in the admissions, you know, the 
rumber of minority students being admitted and aith 
it wau inereasing very, very slightly, it was really 

Aineufficient, the mmber of minority students attendi 

the vocational seheols as proportion to the number of 

minority students ir the school ayaten. 

@ Mou, is that Giscussed, is that eonsicered, both your 

report and the underlying data, at Pages 330 to 414 

of PX 2637 

A. Wes, it is. 

Q Okay. Mow, aid you come to any eomelusions about the 
reasons for what you have testified seemed to be, I 
think you testified a disproportionately low number of 
black students? 

MR, GREGORT: Ll beg your pardon, but I at 

this time feel constrained to offer 


an objection to the form of the 
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question. If he ts going to testify 

with respect to a conciusion he 

came to and I cuppuse he is testifyl 

as an expert witness, I respectfully 

submit to the Court that the facts 
leading up to this conclusion upon 
which this conclusion is based shoul 
be in the record. 

THE COURT: It isn't necessary that he 
testify in that fashion but it may 
we a good suggestion. 

MR, SCUMARTZ: Your Homer, I think the facts 
are in the stipulation the racial 
eomposition of the high schools and 
the vocational schools in 1971. 

Tae COURT: We went into that in greet 
Getail yestera@ay, Mr. Gregory. I 
will permit him to state the conclu- 
sion. 

BY WR, SCHWARTZ: 

@ Well, are these the findings you came to, at Page 335? 

A. Yes, they are. 

let me read that into the record just to have it 


@ 


Epna J. PACZYNSK!. CouRT REPORTER, 2237 STONY POINT ROAD. GRAND ISLAND, NEW YorK 


BEST COPY AVAILABLE 


$63 


G. H. Francis, for Pitfs., Direct. 


clea’, “The vocational schools admission procram 
was in effect operating on a basis which more frequent}y 
than not denied access to these sch. & to minority 
group students in a jwanne not similarly applicable 
to majority group students. Tests, interviews and 
couséling methods were used arbitrarily. thus, the 
admission policy was discriminatory in effect. 
However, the school system as evidenced in the attache 
exhibite has taken steps to remedy thie problem. It 
4g deemed practical to follow up in this area to 
further determine if these remedial steps ere effecti 
in eliminating the discriminatery admissions pelicy 
of the Buffale Vocational Schools". Is that your 


conclusion, Mr. Franeis? 


ag 


Yee, it is. 


And that appears at Page 335 of PX 263? 


Yes, it does, 


ep e 


Wow, how did you ascertain the reasons for the dis- 


proportionately low number of minority students? Whe 


kind of investigation did you make and where did you 
get your information? 


A. Okey. Based on the complaint that was filed with us, 


we met with the people «who filed the complaint. They 
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stated that in the Buffalo School System that there 


8 was a syutem whereby a minority group student, when 

$ he applied, he o: she applied for a vocation school, 

4 was subject to interview and a small test administered 
& vy the individuals interviewing the person, and I am 

6 speaking of the schoole exclusive ef Hutch Tech, at 

1 which there was @ standardized examination and -- 

g | Tm COURT: Mr. Francis, in Hutch Tech, 


from the testimony we had yesterday 


I wnderstood that testethere will 
giv : to all students. 

12 | TB WOPMESS: Yee. That is what I meant. 
what I am saying now was exclusive 
ef Buteh Tech because there was & 
atandardizea test there but in the 
other schools essentially «shat waa 
happening was that there was & 
committee that would interview & 
minerity group student and administe 
an arbitrary or optional test to that 
minority group student and on the 
bawia of this, it «as determined 


whether the student coulu attend the 


EDNA J. Paczvnsx!, COURT REPORTER, 2237 STONY PoINT ROAD, GRAND ISLAND. New YorK 


BEST COPY AVAILABLE 


565 


G. H. Francis, for Pitfs., Direct. 


1 school or not. The procedure was 

2 not he same for najority «coup studegts 
3 sho weve not subjectec! to an inter-~ 

4 view ani testing. This was based 

§ ag allegzations. These allegations 

6 weve presented to the achool distric 

7 and they were never refuted and as 

8 a basis for the conversation and the 

9 basia of the statistics showing that 

10 the minority school population in t 

11 vocational schools was totaily dis- 

12 proportionate the decision to eliminate 
13 testing and interviewing ae &@ pro- 

14 cedure for entrance into the vesatiogal 
15 schools was announced. 


16 | BY WR, SCHWARTZ: 


17) @ Now in the course of your discussions with the school 
18 system on this matter from 1971 through 1972, I take 
19 it you had discussions with them throughout the period 
2 you were there? 

2i {A I apecifically spoke with Pr. Manch and Mr. Schmidle - 
2 ie S-c “h-mel-d-i-e? 

23 A. Who was the head of vocational education for the 
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school district. 


2i& Now I shos you PX 70, P< 71, FX Te. These are all 

2 Plaintiffs' Exhibits Tor identification; 73, To, - 
4 Iam sorry. i got that backwards, o7, 6d and 69, all 
5 of these Plaintiffs! exhibits for identification. 

6 Now, were these given to you by the school system? 

7 | a These are copies of materials furnished to us by the 
8 school system to indicate the course of action being 
8 taken by them to remedy the situation. 

1e |@ And these are Gocumsnts that you got from the schoul 
ll system, is that correct? 

iz | 4 Yes, they are. Probably we have more documents 

rT} pertaining to that than we do have here. 


4 |@ Yee. I show you Plaintiffs' Exhibit 70 of a meeting 


is Gated September 28, ‘7i. Perhaps you might just read 

16 the summary of thet meeting by Mr. Schmidi . 

17. |A "our efforts and their consequences have bezn gratify- 

18 ing. We are making inroads, exploring arvcas of mutual 
19 eoncern. Mr. Schmidle indicated that though he « 

20 shocked to discover racial practices within the ranks 

21 4t ie well that these were exposed, - these are 

22 | exposed and eliminated”. 

23 |MR, SCHWART<: I should like to offer these in 
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evidence. 


2 | MR, GREGOXY: May I ask just cne queet ion 

3 teforve we proceed with this’ that 

4 is the document he just cad trom? 
& | MR. SCHWARTZ: PX 70, I think. 

6 | MR, GREGORY: I have no objection. Those are 
7 all Board documents? 

8 | MR. SCHWARTZ: That's right, all turned over 
9 by them. 

10 | THE COURT: Mr.wWal: Mat ave those number 
11 again?’ 

12 | MR. SCHWARTZ: Gene, you have no objection? 
13 | THE COURT: Would you read the numbers, 

14 please, Mr. walsh. 

15 | THE CLERK: I am trying to get them in 

16 order. 


17 MR, SCHWARTZ: I am sorry. It is my fault. 
18 It is 67, 68 and 69 at the bottom, 
19 67. They may ail be marked in 
2 evidence. 

21 

ao (Plaintiff's Exhibits Numbered 


67, 60, 69, 70, 71, Te, 73, T4, 75s 


Eona J. PACZYNSK!. COURT REPORTER. 2237 STONY POINT ROAD. GRAND ISLAND, NEW YORK 


568 


G. H. Francis, for Pitfs., Direct. 


cee eee $n A 


1 reupectively, vvseiveu in evidence.) 


2 ; 

3 | BY WR, SCHHARTc: 

41@ flow, Mr. francis, I shoe you Paragraph Quin) of the 

& stipulation at Page 31 which reads as follows: "Such 
6 changes have not significantly improved the racial 

q isolation in the Buffalo Vocational Schools, Thus, 

@ in 1973 dash 74 a11 three", and that cefersa to 
MeKinley, Seneca and Hutch Tech, "sere approximately 
eighty per = white even though white students 
ascount for only 60.2 per cent of the total high 
gchool population.” Now, taking thowe two percentages 
as given, the eighty per cent white df those three 
schools and the sixty per cent of th high school 
population, approximately sixty per cent of the high 
school population, would you vonsider thet that is a 
eufficient improvement to have eliminated the problem 
that you raised with the School Board? 

A. I would say no. 

*® ic By what criteria? 

21 iA Well, I guess I hmve to fall on my own private experi- 
ence and my experiences going back to scheool district 


reviews primarily in the southern areas, se used what 
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1 we called a singi ton rule which provided that the 


2 population of a school in order to be properly balance 


3 should be within the range of seventy-five per cent 

4 ef the <= 

§ | Q Seventy-five and, I am sorry? 

6 | A. Seventy-five per cent to one hundred twenty-five per 
7 cent of the total popule ion, school district popula- 
a tion. In other werds, the school diastriot population 
9 - being, say, forty-six per cent or forty-five per cent, 
10 that a racial within 125 or 75 of that wouid be 

1 considered as being adequate. 


122 1Q Mow, finmily, Mr. Francis, I showed you Pages 27 arm. 


13 28 of the stipwlation, Paragraphs 82 dash 88, which 
a 14 deala with the feeder pattern of elementary schcols 

rk 16 to the Buffalo high schools and junior high schools 

16 and I show that te you now again, and you have seen 

17° this before? 

18 | A. Yes. 

19 1@ Now, you Gealt with the feeder pattern in your study 

2 and report, ai4 yeu not? 

21 A Yea, we did. 

21 Okay, and what did you find? 

3 kh we found that in twenty-four of twenty-eight of the 
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were predoninantly majority. Thessfore, the e fect 


of this being that mafority stud. « in the Buffalo 
School District had the, - for the most part, - I 
think it vas something in the neighborhood of suixty- 
five to seventy per cent of them had the cpportunity 
te attend only two schools in their n>:mal achool life 
@K to 8 elementary school and then going on to a 

high school, wherein minority group students by and 
large, some eighty-five or ninety per cent of them had 
to attend at least three schools. The effect of this 


we determined as being discriminatory. 


Q And this appears at Pages 12 and 12A of your report? 

A. Yea. 

THE COURT: This report is marked as an 
exhibit? 

BR. SCHWARTZ: Yea, it is, and I am Just about 
to offer it in evidence right now. 

THE COURT: What number is that? 

MR, SCHWARTZ: 263 and 264, I should like to 


offer the document in evidence as 
Mr. Francis report and that con- 


cludes iny examination. 
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1 | MRS. COON: Not as to its admissibility. 

2 | THE COURT: All right. Mark 263 and 264 in 
3 evidence. 

4 

a (Plaintiffs! E.hibits Number 

6 263 and 264, respectively, received 
7 in evidence. ) 

8 

9 (Recess taken at 11:05 a.m.) 


cece ES: I EL LEE OL 
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@IrLBERT HH. FRANCIS, @ witness called by and 
im bemalf of the Piaintiffa, having been previcusly duly 
gworn, resumed the witness gand and testified further 33 


fellows: 


WR, SCHWARTZ: Your Honor, I should like 


DIRECT EXAMINATION BY MR. GRIFFIN: 


a 


PROCEEDINGS : After recess, 11:15 a.m. 
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permission to reopen our direct 
examination because Mr. Griffin woul 
like to ask Mr. Francis some ques- 
tions on transfer and a few other 


items ad well. 


We had divided the labor as to various areas of 
inquiry tut because cf the comprehensiveness of the 
report and the stipulation and otherwise I will not 
go into matters in detail except to ask Mr. Francis 
the subject of transfers for language and other 


transfers were a aubject of your investigation, were 
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they not? 


A. Yes, they were. 

Q And also this matte: of Jooulawn School, the School 50 
St. Augustine Center and other matters ahich are set 
forth in the early pages of your report under the 
finé*ngs are contained herein, are they not? 

A. Yes, they were. 

@ And I would just like to at this time for purposes 


of the record direct the Court's attention to Paragra 


10 60 of the stipulation and read that into the record, 

11 "That the practices in administering transfers by both 

12 the Office of Pupil Personnel Services and principais 

13 of wrious achocls, and the language transfers, have 

14 resulted 4m from 2,000 - 4,000 white students anrwally 

15 attending schools outside of their districts thereby 

16 contributing to the higher percentage ef black student 

17 an various schools, inoluding Schools 54, 16, Fillmore 
18 Middle, Genesee Humboldt, Woodlawn, East High School, 

19 all of which have black student populations of at 

20 east sixty per cent at the present time." and 62, 

21 “these practices contributed to the racial isolation 

22 of the schools". Perhaps it is a 1M#tle outside of 


the issues in this case, Mr. Francis, but is it true 


EDNA J. PaczYNnsKt, COURT REPORTER. 2237 STONY POINT ROAD, GRAND ISLAND, NEW YORK 


574 


G. H. Francis, for Pitfs., Re-cross. 


So then is it fair to say when you had your full 

work force here it was just during those two months? 
Yes. I had a cere group that was here with me the 
majority of the other time. 

All right. Could you approximate the number of man 
nours of investigation that went into this, that 
ultimately resulted in your report’? 

Thousands of man hours. I realiy, - we had to sit 
doun and figure it out once and it really was a 
gubstantial amount of time and it ran, I think cost-wige, 
ewer a million deliars worth of man hours. 

How many, - om step at a time, - you first talked 
abeut the optional gekool situation. In respect tc th 
gumber of whites that availed themselves, - excuse me, |- 
atrike that. Mow many optional zones were we talking 
about ? 

There are three major ones that are outlined in the 
report. There were four that «ere in effect. The 
feurth one was almost inactive. 

Okay. well, if I, - aithough there is nothing cn the 
map to indicate a legend over here, but apparently 
these diagonal lines indicate optional zones. 


Yes. Yea, they do. 


EDNA J. PaczYnexi,. CouRT REPORTER, 2237 STONY POINT ROAD. GRAND ISLAND. NEw Yoru 


BEST COPY AVAILABLE : 


t 


575 

G. H. Francis, for Pitfs., Re-cross. 125 
1 violation as noted by the Office of Civil itighta 
2 staff, so that is where the tic-in is. 
$1Q In other words -- 
4\A. It is not, - it is actually a compilation of the dats 
5 pertsining to that particular subject and not the 
6 report itself. 
71Q In other words, what you are saying is in Mr. -- 
8 | A. Seitzer, 
9 1Q -- Seitzer's letter stating in effect that the aff 
10 ang teacher composition of the School Board waa in 
il violation of certain HEW reguiations? 


12, A Title 6 of the Civil Rights Act. 

13 | Q Title 6. That wasn't determined az a result of your 
report? 

The information was gleaned from my report. 

Fine. Okay. Pine, so that based on your report, 
based on the information that was gleaned from your 
report, somebody in HEW saw fit to either deny funds 
or threaten to deny funds because of the racial imbal- 
ance on the staff and composition of the teaching 
ataff, right? 


That is the provision of that particular act. 


Okay. My next question is that as a result of you 
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inveatigation revealed contributed tc this disp:opor- 
tion? 

Maybe you can restate that for m. 

All right. You have testified that you. investigation 
revealed -- 

Yea. 

fnet the central staff and the teachin; staff, and if 
I might for sake of expediency -- 


& Administrative staff as opposed to -- 


1 iq Teaching, let's say, the staff, and that will include 
ul central office staff and teachers as well, thet the 
12 staff of the Board of <ducation was racially speaking 
18 G@ispraportionate to the student population or the 

14 eity-wide population, you found that to exist, right? 
16 JA. Quay. The Buffalo schools, ~ yes. 

iw 1a Mou, my Question is to you what affirmative policy 

17 or atated pelicy ef the Board, if any, did your 

28 investigation reveal contributed to this disproportion 
19 |h Virst of all, I wouldn't consider it an affirmative 
™ policy, but there waa no particular policy that 

21 attributed or tended to cause this disproportion. 

2 ia You founa no auch stated policy o. witten policy or 
23 


rule or regulation promulgated by the Board of Educati 
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that brought this inio effect? 


de XI am still confused. I the Board came out with a 
policy that was linitin the number of minority -- 

Q Exaetiy. 

A Things, minority administrators as well az teachers, 

4t would be an out and out discriminatory statement 

ana I don't think you are going to find too many 

GQissriminatery atatements made -- 

Ail right. 

oo that ares matter of voted record. 

Okay, fine. YWou found none then; that is your anewer? 

Right. 

But yeu Gig find that the lack of the type of reerufte 


erere 


ment program that you would Uke to see was in fast 
missing? 

A. There wes @ iask of action, period. 
Okay » as that it wa @ pelts - what you are saving, 
it was really their inaction that you found to sab- 
stantially sentribute to this disproportion on the 
ateaff, right? 

A. Inastion eould be applied to almost any area, 

MR, GURSORY: All right. I have no mere 


questions. Thank you. 
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received in evidence. ) 


ME COURT: Mr. Caldwell is next? 

MR. SCHWARTZ: Yes, he is, yous Honor. 

THE COURT: Mr. Schwartz? 

KR, SCHWARTZ: Yes. 

TRE COURT: I am just trying to make my 
plans here. About how long do you 


thirk you will be with Mr. Caldwell 


en direct? 
MA, SCUMARTZ: About five minut<:3. 


ag COGRT: Not very long. All right. 


eaeeneeease ® 


PRAMK Lo. CALDWELL (709 Crawford Avenue, 
Syracuse, New York), @ witness called by and in behalf of 
the Flaintiffs, having been first duly sworn, was examined 


an@ testified as follows: 


DIRECT EXAMINATION BY MR. SCHWARTZ: 
Q Mr. Caldwell, what is your pregent occupation? 


A I am a member of the New York State Board of Parole. 
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ed And was there a time when you lived in the City of 
Buffalo? 

A. Yes. I lived here from 1950 until 1963. 

Q Okay. Did you live in Buffalo in, - «ell, that means 
you lived in Buffalo in 1958? 

A. Yes. 

@ How, Guring 1958 or sometime preceding there, that 
time, Gid you learn of a plan by the Board of Educati 
to bulla # junior high school in the City of Buffalo? 

A. Wes, I aid. 

@ Ana Go you know what that junior high seheol witimate 
bevame? 

Ae I believe it is the present Woodlawn Junior High 
S-hool. 

& Mow, Gid you hear at that time about where the schoel 

waa going to be placed? 

Yes, om or near the then existing Offerman Stadiun. 

I believe it was Woodlawn Avenue, Masten Averwe, in 

that particular area. 

Row, with respect to that, did you have an opinion 

as to the appropriateness of that losation for that 

school? | 


Yes, I aid. 
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Did you make that opinion known © the Sehool Board? 
I dia, 

What wae that opinion? 

I opposed the location of the school where it was 
planned. 

For what reason? 

I felt that highest priority in the location of any 
school should be the quality of education which it 


would produce Ufter its construction and I felt that 


“4¢ the school was built as planned on the Offerman 


Stadium site that it would necessarily be a racially 
segregated scheol by reason of the then existing 


residential patterns in the City of Buffalo. 


I am going to object and ask that 
anawer be atricken on the grounds 
that Mr. Caldwell has not at this 
time at least, been qualified aa an 
educational expert to the extent tha 
he can give an opinion that any 
achool should be located in such @ 
gituation as it afforded the best 


quality education possible. 


BEST Copy WVALARLE 


THE COURT: Excuse me, Hr. Gregory, please. 


BY WR. SCHWARTZ: 


Se 
A 


& 


Pr 


e 
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Mr. Walsh, please let your record 
indicate Sxhibit 32 is now marked 
in evidence. Mr. Sedita, could you 


hend it up to Mr. Walsh so he can 


@ put his mark on it? 
+ 


Do you recall going to the Board meeting and speaking? 
Very, very vaguely. 

Well, do you remember goine to a Board meeting and 
speaking on the subject? 

I remember going to a Bourd meeting. 

Wowld it refresh your recolleetion at aii if I tela 
you that that meeting occurred on December 10, 1958? 
It would refresh my recollection insofar as the 
Gate is consernsd, sir. 

Okay. It was appreximately at that time then? 

Good . 

You primarily went there to object to the site of 
the new proposed school, is that vight? 

That's my recollection. 

And it wae your understanding that the Board of 


E4Gusation was going to propose to the Ccasson Council 
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that they acquire the old Offerman Stadiun site? 


I don't know abcut the acquisition. It “ae ny 


understendim, that they were Coing ie build the achoc. 
on the Offerman Stadium site. 

All right, fine, put it that «ay then, At that 
particular time the school hadn't even cone under 
sonatruction, right? 

I believe that's right. 

All right, and yet you obdjectcd tc the site? 
Vehementiy. 

On the grounds, a8 you stated, that the school would 
not have afforded quality education in your opinion 
to the students who attended’ 
That's right. 

And yet is it net @ fact at that particular time the 
toundary districts for that schai were drawn? 
I didn't believe that they could d:aw boundanics that 
would produce quality education on that site. 
When you say it couldn't produce quality education, 
am I right thet you meant you felt they couldn't 
in fact have an integrated uchool there? 

You are right on that aubJect. 


Okay, and yet you felt that they couldn't hav? an 
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integrated school because the:c wae no way possible 
for them to contrive bounda: lea’ 


No way. I am restating; your statem:nt, no way under 


the sun. 

GREGORY : That is all. 

COURT : Thank you, Mr. Caluwell. Do 
you have @ witnesy’ 

SCHWARTZ : I we Dr. Lydia Vrcight. 

GRIFFIN: Before we call the next »itness 
can we approach the bench concerning 
acheduling problems? 

COURT : We have no jury. we do not 
have to be secretive about these 
things. 

GRIPPIN: Again that ia right, but you 


will be taking another matter for 


a while. 


(off the resord conference had 
at the bench between Court and 


counsel. ) 


** @@# © # © 
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r|LYDIA ™ WRIGHT (€33 Humbolat Parkway, 
2 | Buffalo, New York), @ witness called by and in behalf of 
g | the Piaintiffs, having been first duly sworn, «as examined 


4 | am@ teetified as follows: 


¢ | DIRECT EXAMINATION BY MR. SCHWART.: 


7 |@ 
g | & 
9 |? 
18 
1 
ag | & 
13 
“4 | % 
16 
16 
17 
is | & 
is |& 
20 
21 
22 
23 |@ 
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Dr. Wright, what 1a your occupation? 
I am @ pediatrician. I am a pediatrician. 


ou, aid thers some a time during the last, oh, ten 


er fifteen years when you were a member of the Buffaic 
Bearé of Education? 

Yee. I serveé on the Buffalo Board of Siucation from 
May of 1962 te May of 1967. : 

Duriing this peried, @id the Board deal with problems 
of rneial balanee and racial integration in the 
achools? Did the Board take up questions of racial 
balance ard racial integration? 

Yes, they did. 

pid there come @ time when the question of the 
Gistricting for the Woodlawn School came to the 
attention of the Board? 

Yes. 


Can you recall roughly when that was, or precisely, 


BEST COPY AVAILABLE 


585 


L. T. Wright, for Pitfs., Direct. 


if you can? 

Well, I can't tell you exactly, but all the Board 
members were aware of the fact that Woodlawn Junior 
High School was to open in September of 1964 and in 
September of 1963 we received a directive from 
Commissioner Allen asking us to indicate to the State 
Education Department the extent of racial imbalance 
in the Buffalo Public School System and to aiso 
indicate what steps that we «ould take to eliminate 
racial imbalance and with that background and with the 
opening of Woediaun coming up in September, we a11 
knew that sometime during the school year 1963-64 we 
would have to draw up the district lines. 


Q Mou, @ series of plans were proposed by ai¢ferent 


14 

15 members of the Board ard by Dr. Manch, if that correet 
16 | & Yes. First a series of plane was prezosed by Dr. 

17 Manch and a series of plans were proposed by the 

18 members of the Board. 


Row, you proposed @ plan among them, isn't that correc?? 
Yes, I did. 

Qkay. Now, the pisn that you proposed, can you tell 

us what population proportions by race would have 


been produceé had your plan bec adopted or were like 
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to have been produced. 
A. Yes. Head the plan, the first plan that I proposed 
been accepted there would have been @ -- 
Q@ May I for a moment, the first plan is referred to 
on Page 12 of the stipulation, sub-paragraph 5. 
A May I refer to this newspaper article’? 
@ Yes, you may. 
Taz COURT: Excuse me. What stipulation 
number is this? 
BR, SCWARTZ: I don't know the number, your 
Honor, but it is on Page le, smali 
Roman five, It is atipulation 


Paragraph 26(a)(5), at the bottom 


of Page 12. 
oz COURT: All right. 
8 WITMESS: The first plan that I proposed 


would have resulted in a school 
enrollment at Woodlawn of 1426 pupil 
with roughly thirty-eix per cent 
Negro and sixty-four per cent white 
and the second plan that I proposed 


would have resulted in forty-one 


per cent Negro and fifty-nine per ce 


enero 
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white. 
BY MR. SCHWARTZ: 
Ana thet plan, of course, was not adopted’ 
of onc not. 
Now, Mr. Parlato hed proposed a plan which is 
Gescribed on small Roman II on that Page le, is that 
sorrect? 
I don't have that page. 
Q Oh, I aw sorry. Mr. Parlato said his preference was 
for a district consisting of Schools 8, 16, 17 and pa 
of 74? 
A. Yes. 
Q This would mean a sehool almost entirely Megro, you 
recall that? 
A. That's correct. 
How, the plan that was ultimately proposed, could _— 
tell us roughly to which plan that was mcst similar 
of those that had originally been proposed? 
A. Mr. Parlato's plan. 
& I see. Now, Goes the Board when it makes decisions 
like this usually make these decisions in sdvance at 
a conference meeting or a caucus or something? 


A. Yes, we do. 


neeertneeneetincennreentnntten senate earnest 
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When @ia you first neas chat the plan that vas 
ultimately adopted would in fact ce asopt.d, 17 you 
could teil us that’ 

well, I have to give you a little background, 

If you «could. 

Because I actually didn't hear about this plan as a 
fanal plan until it got into the public aseeting in the 
Common Council chambers on March 26, 1964. 

het was the Gate on which the plan was ultimetely 
‘adopted? 

That's right, but we had a conference meeting that 
morning at which no plans were discussed, but aa we 
were leaving the conference room, Mr. Nitkowski said 
te Mr. Rubine, “I would like to propose a motion in 
reapect to the districting of Yoodlawn", and Kir. 
Esonmmou turned to Mr. Mitkowski and said, "But I 
thought we were all in agreement", and Mr. Rubino 
asid to Mr. Mitkowski, "Don’t worry about Tony. He 
imows what we are going to do", so at that point I 
had an inkling tnat the Board members went behind my 
back with a plan. In faci, when ve got into the 
Board meeting, Mr. Parlato presented nis plan, Dr. 


Manch said that he had just heard about the plan by 
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accident the day before, but yet he was able to yive 
a written statement that «as about ten pases lony in 
support of the plan. 

Nou, et ‘the meeting Mr. Nitkowski proposed an addition 
al plan, isn’t that correct? 

Yea. It was one I had talked @out frequently in our 
private conferences and that was one to the effect 
thet -sinee the community had been allowed to beconie 
Bc polarized over the districting of Woodlawn, it 
might not be a bad idea to change our plans and use 
Woodlawn Junior High School ss a senior high school 
and use the present Lafayette High School as the 
junior high sehool because there was @ lot of proteat 
based on the fact that the people on the West Side 
dia not want their children, their amall children 
srossing Main Street, so this would make high school 
students cross Main Street ani white junior high 
achool studenta would be in their own neighborhood 
ana the black junior high school students would cross 
yaan Street ang the black people in our neighborhood 
had no objection to this because alrvady little 
elementary school chiléd-en were crossing Michigan and 


Main to go to 16 School. 
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Would those two schools have been schools «hich «ould 
have come close to reflecting the vacial composition 
of ‘oie Buffalo School population sich at that time 
was about 70-30, 65-357 

A. I don't have figures before me, but this was the 
basis of my decision for this proposal. 

Was that plan discussed by the Board? 

Only to the extent to say that it isa not feasible. 


Were any reasons given why it was not feusible? 


, - Ff © 


Dr. Manch said it was not feasible because the staff 

couldn't get it ready for September. 

@ I see, and it was not adopted? 

A. Gf sourge not. 

@ Now, just one moment, your Honor. Now, was there 
strong comunity hostility on the part of white 
members of the community to the plans that you propose 
which would have made it a majority white school? 

A. I would say no. I think that the, - to the best of 

wy recollection, many white people supported my pian 

because they would be in the majority in that school. 

They feared being in a school in which they would be 

in the minority. 


Q I see. was the opposition, - “as there opposition to 
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the other plans in which white children would have 
been in the minority? 

A Yes. 

@ Row, when the school opened, what was the racial 
composition as & result of the plan that was adopted? 
A. I believe it was over ninety-nine per cent biack. 

@ Now, you were on the Board, - strike that. During 
wach of the time that you were on the Board, other 


members of the Beard were Mr. Carmelo Parlato and 


10 Mra. Alfredn Gominski, is that correct? 

m | a That's correct. 

iz |% pid you form an opinion of their views on racial 

13 integration in the Buffalo School System? 

14 | MR, GREGORY: _ I object to that question. 

18 | THE COURT: I will permit it. Overruled. 
16 | SME WITWESS: I wouldn't want to be judguenta 


about anybody else's motivations. 


18 x SCiM ARTZ s 
{ 


is i@ I didn't ask the motivations; just their views. 

2 | A. But by their actions one could gather that they, - 

21 well, I don't want to, - what is an euphemism for 

22 racist? well, let me just tell you some of the things 
23 that they did. 
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Pernaps that «ould be the best way. 
They consistently opposed racial Lalance as a desirabdl 
educational goal. They opposec selecting school 

gites that woul enable integ:ation. They opposed the 
voluntary transfer plan. They opposed the designating 
of sending schools to facilitate integration. They 
opposed a plan that I proposed to specialize in the 
high schools much like our vocational schools so that 
we could have chiléren with, - from, - with homogenecu 
interesta from heterogeneous backgrounds coming into 
one school, For example, designating one school as 

a math science school so that all tis peoples all over 
the city who were interes./:4 in math and jiseven could 
come together and they would be from various back- 
grounds, and thay opposed that plan. Of course, they 
opposed integrating Woodlawn. They just opposed 
everything that had to do with racial baiance. They 
were strong advocates of the neighborhood school 


system and atrong advocates of compensatory education. 


WR, SCHWARTZ: Thank you, Dr. dright. 
HE COURT: Mra. Coon? Mr. Gregory. 
* * * 
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AFFIDAVIT OF SERVICE BY MAIL 
Res George Arthur et al vs. 
Ewald P. Nyquist, Commissioner 
‘ his ,; of Education et al 
tate of New York 
‘ ‘ 76-7292 57391 5 7h49 57450, 74.66 
County of Genesee ) 3s.: : 785 and 450] ’ bs ’ 


City of Batavia ) 


i, Leslie R. Johnson being 


july sworr, say: I am over eighteen years of age 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 


On the, 3th day of. April | SOT. 
I mailed copies of a printed Appendix in 


the above case, in a sealed, postpaid wrapper, to: 


10 Copies to A. Daniel Fusaro, Clerk, U. S. 
Court of Appeals, Second Circuit 


New Federal Court House 


Folev Square, 
New York, New York 10007 


see attached sheet for list of service 


at the First Class Post Office in Batavia, New 
York. The package was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 


Leslie G. Foschio, Esq., Corp. Counsel, City of Buffalo, 


1100 City Hall, Buffalo, NY 14202 Att: Anthony Gregory, Asst. 
orp. Counse 


“4 
a i wor /f 
i rt me ( >. 2 ri C aa 


fn 


Sworn to before me this 


5th day of April 29.77 
TN ae ja 4) 
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ATRICIA A, LACEY 


— PUD! ie, Stste of N.Y., Genesee County 
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2 Copies to Richard F. Griffin Esq. 
2300 Erie County Savings Bank Bldg. 
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2 Copies to Herman Schwartz Esq. 
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Amherst, N.Y. 14260 


2 Copies to Louis J. Lefkowitz Esq. 
Attorney General of State of New York 
The Capitol 
Albany, N.Y. 12224 
Att: Jean M. Coon, 
Asst. Solicitor General 


2 Copies to Peter Bienstock Esq. 
95 Madison Avenue 
New York, N.Y. 10016 


2 Copies to Norman Rosenberg Esq. 
SUNYAB NORTH CAMPUS 
Amherst, N.Y. 14260 


2 Copies to Paul E. Klein Esq. 
New York Educators Association 
50 Wolf Road 
Albany, N.Y. 12205 


2 Copies to Eugene A. Panfil Esq. 
Assistant Attorney General 
65 Court Street 
Buffalo, N.¥. 14202 
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